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ADOPTION, REVISION AND GENERAL CONSTRUCTION OF RULES. 



COURT OF APPBALS. 

The court may from time to time make, alter, and amend, rulea, not incon- 
sistent with the Constitution or statutes of the State, regfulating the practice and 
proceedings in the court, and the admission of attorneys and counselloi*s at law, 
to practice in all the courts of record of the State. (Code of Civil Pix)cedure, 
$ 193.) 

AS TO TH^ ADMISSION OF ATTORNEYS. 

The rules established by the Court of Appeals touching the admission (A 
attorneys and counsellors to practice in the Coui'ts of Record of the State, shall 
not be changed or amended exCept by a majority of the jucfges of that com't. A 
copy of each amendment of these rules must, within four days after it is adopted, 
be filed in the office of the Seci-etary of State, who must ti^ansmit a printed copy 
thereof to the clerk of each county and to the pi*esiding justice of the Supreme 
Court in each judicial department, and also cause the same to be published in 
the next ensuing volume of the Session Laws. (Code of Civil Pi-ocedure, § 57.) 

"THE OBNRRAL RUIiBS OF PRACTICE." 

The General Term justices of the Supreme Court and the chief judges of the 
Superior City Courts * must meet in convention at the Capitol, in the city ol 
Albany, on the tirat Wednesday of October, 1877, and every second year there- 
after. The convention must establish iniles of practice, not inconsistent with this 
act, which shall be binding upon all coui'ts of record, except the Court for the 
Tiial of Impeachments and the Court of Appeals. A majority of the members 
of the convention constitute a quorum. The rules thu3 established are styled in 
this act " the general rules of practice." (Code of Civil Procedure, § 17.) 

The general. rules of pi'actice may regulate the payment of money into court. 
(Code of Civil Pix)cedure, § 744.) 

May direct as to the investment of money paid into court. (Code of Civil 
Procediu^, § 747.) . 

May prescribe the cases in which a discovery or inspection may be compelled. 
(Code of Civil Pi*ocedure, § 804. ) 

May prescribe place of trial of issues. (Code of Civil Procedure, § 976.) 

May prescribe as to the settlement of a case and exceptions. (Code of Civil 
Procedure, } 997.) 

Are applicable to appeals in special proceedings. (Code of Civil Procedure, 
J 1361.) 

* See Code of Civil Procoduro, $ 3848, sub. 1. 
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vi RULES. 

Biay presciibe the manner in which notice of an application to issue execution 
against the estate of a deceased debtor may be given. (Ck>de of Civil Procedm-ey 
} 1381.) 

POWBR OP CONVENTION, 

Rules may be made altering the practice under the Code previously settled by 
decisions of the com*t. (Havemeyer v. IngersoU, 12 A.bb. Pr. [N. S.], 301 [Sp. 
T., 1871].) 

No general rule can be made inconsistent with the Code. (Rice y. Ehele et 
aL, 55 N. Y., 524 [1874] ; Lakey v. Cogswell, 3 Code R., 116 [N. Y. Com. PI., 
1850].) 

The Constitution does not authorize the delegation of the law-making power to 
a convention of judges. (Winston v. English, 14 Abb. Pr. [N. 8.], 124, 125 
[Supr., Gen. T., 1873].) 

A rule cannot alter a statutory provision, (Glenny v. Stedwell, 64 N. Y., 120 
[1876].) 

POWSR OF THE SEVERAL QENERAI' TERM& 

The Supreme Court in the sevei'al judicial districts of the State has no power 
to create general rules. (Matter of Opening, etc., the Boweiy, 19 Barb., 588 
[Gen. T., 1855].) 

BCARINE COURT OF NEW TORK.^ 

Justices of the court or a majority of them may from time to time establish 
rules of practice for the court not inconsistent with this act or with the general 
rules of practice established as prescHbed in section 17 of this act. The latter 
govern the practice in the court as far as they ai'e applicable ther to. (Code of 
Civil Procedui'e, § 323.) 

' OASES NOT PROVIDED FOR. 

Where its own rules do not cover the case, the court follows the practice of the 
King's Bench in England. (Dubois v. Philips, 6 Johns., 235 [Sup. Ct., 1809] ; 
Miller v. Stettiner, 7 Bosw., 695 [Supr. Ct., Sp. T., 1862] ; S. C, 22 How. Pr., 
518.) 

PRE-EXISTINO PRAOTIOE. 

Although there is no saving in terms of the pre-existing practice, the rules can- 
not be deemed to abrogate it, where such practice was not dependent upon any 
com-t rule. (MiUer v. Stettiner, 7 Bosw., 696 [Supr. Ct., Sp. T., 1862].) 

DISREQARDING RULEa 

The court may disregard its rules where a proper case is presented. (Clark v. 
Brooks, 26 How. Pr., 285 [N. Y. Com. PL, Sp. T., 1864].) 

The court will not depart from its customary modes of procedure, especially 
where such departure tends to infringe on the general rules of the court. (Bat- 
tershall v. Davis, 23 How. Pr., 383 [Gen. T., 1861].) 

Each court is the best judge of its own rules, and a higher court will not 
reverse any construction given to them, not palpably erroneous. (Coleman v. 
Nantz, 63 Penn. Stata [13 Smith], 178 [Sup. Ct., 1869].) 

• SeciN>«<, page— . 
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RULES- tH 

RUIiIIS^BT WHAT COURT OONSTRXTBD. 

The rules of the Supreme Court are under its control, and its deciiSon in refer- 
ence thereto will not be i-eviewed by the Court of Appeals. (Martine v. Lowen- 
stein, 4 Weekly Digest, 146 [Court of Appeals, 1877].) 

OONSTRUOTION QIVBN TO STATUTES BT RULBS. 

The rules made by t^ court, under auth(»4ty of the Code, may be considered 
as giving* coQ£daroction to the statute. (Myers v. Feeter, 4 How. Pr., 241 [Sp. T., 
1850] J S. C, 2 Code R,, 147.) 

FUBUOATZON OF RULII&« 

A rule thus establi^ed, or a general rule or order of the Court of Appeals, 
does not take effect until it has been published in the newspaper published at 
Albany, in which legal notices are required by law to be published, once in each 
week for three successive weeks. (Code of Civil Procedure, j 18.) ^ 

• Not applicable to rales of tho Court of Appeals, relative to the admission of attorneys, 
(16 Alb. Law Jour., 909.) 
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COURT OF APPEALS. 



PROCEDURE NOT EMBRACED IN RULES. 



MOnON DAT& 

On motion days the following is the order of procedure : ^ 

1st. Ex parte motions. 
2d. Non-enumei*ated motions. 

8d. Appeals from orders, other than non-eniunerated motions. 
4th. General calendar. 

When the argument of a cause is not completed on the day previous, the motion 
calendar takes preference and is heai*d before the argument is resumed. 

APPBALS FROM ORDERa 

A calendar is prepared for the firat Tuesday of the term and for every second 
Tuesday thereafter, of appeals fi-om orders to be heard as motions.* Causes will 
be put on such calendar, only when notice of ai'gument, with pix)of or admission 
of service thereof, has been filed with the clerk on or before the previous Satm*day, 
and will be put ou.8uch calendar in the order in which the returns are filed. 

DBCISIONS. 

Decisions are handed down at the opening of the court on Tuesday. 

OPINIONS. 

The opinions are delivered to the judge's clerk ; and, after being copied by 
liim and revised, are delivered to the reporter, who keeps them one year, and 
ihan files them with the clerk of the court. 

DAT CALRNDAR. 

At 2 p. M. on each day the calendar of the day following is sent to the Law 
library of the city of New York, and to the Associated Press. 

PREFERRED CALENDAR. 

No cacise will be placed upon the preferred calendar, unless preference is dis- 
iSacdy <Miiied in the notice of argument, under Rule 20 of the court, naming 
'Sm ^ms to wldeh the cause belongs under the rule, and briefly stating the reason 
for audi prefeienoe. Notes of issue are not used, and need not accompany notice 
aft watgasMXit, 

« See Code of Civil Procedure, section 192. 
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RULES. 



IX 



APPEALS TO BE HEARD AS MOTIONS. 

Notices in appeals from orders, entitled to be heard as motiona, must distinctly 
state the cause to be a motion, and should be drawn for a motion day. 

NOTICES OF ARQXndENT — CERTIFICATION OF RETURNa 

All notices of argument filed befoi'e the i-eturn is fil^d are worthless. Under 

no circumstances will any cause be placed on the calendar before the return is 

filed. All returns must be properly certified under the hand and seal of the derk 

of the court below. 

PASSED OAUSSa 

Subdiviaon 2 of Rule 21, relative to ** passed ** causes, will be strictly enforced. 
Unless I'^stored on motion, these causes are treated as " dismissed without costs,*' 
and will not again go on the calendar. 

NOTICE OF APPEAL — ACCT7RAC7 REQIHRED IN. 

The title of the cause and the names and addresses of coimsel are always taken 
fi-om the notice of appeal to the com-t Counsel should see that they are there 
correctly set foHh. 

NEW CALENDAR. 

Only when the court, by formal order published through the press, directs a 
new calendar to be made, and appoints a day on or before which notices must be 
filed, should notices of argument be sent to the clerk. 

ADDITIONS TO CALENDAR. 

No appeals from judgments (other than criminal cases) can be added to a cal- 
endar already made without a formal order of the court, which must be duly 
moved for upon a motion day (Tuesday). Such oi*der will only be gfranted for 
some extraordinary reason. 

CRIMINAL OASES AND APPEALS HEARD AS MOTIONS^ ADDED. 

Criminal cases, and also appeals from orders (entitled to be heard as motions), 

can at any time be added to the calendar by notices of argument (with proof of 

service), or stipulation duly filed with the clerk, provided the return be also on 

file. ' 

STIPULATIONS. 

New calendar.] When a new calendar is made up, stipulations theretofore 
filed, as to the position of causes on the calendar, go for nothing. 

Day certain — falling in recess.] "Where a cause has, by stipulation, . been 
set down for a day which falls within a recess, or during the adjourament of the 
court, if a cause of a higher number than the one so set down by stipulation has 
been reached, the stipulation goes for nothing, and the cause will be treated as 
though reserved generally, and will not go on the day calendar till a new stipu- 
lation is filed ; if the court has not reached the number, before such recess or 
adjomTiment, the cause (with reference to which such stipulation is filed) origin- 
ally had in the general calendar, the stipulation will hold good. 

Effect of.] By stipulating to set causes down for a day certain, attorneys 
insure that the cause will not be put on the day calendar before such day. If 
the day calendar for that day is filled with causes having priority over the causes 
so set down, it will be placed on the first day calendar thereafter on which it can 
be put in its order of priority. 

Priority on day calendar under.] Causes are put on the day calendar ac- 
cording to the date of the filing of the stipulation with the clerk ; but no cause is 
put down on the day calendar till it is i»eached on the call of the general calendar. 
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SUPREME COURT. 



GENERAL TERM RULES PECULIAR TO THE SEVERAL 
DEPARTMENTS. 



FIRST DEPARTMENT. 
MOTIONS FOR REARaiTMEZIT. 

(Adoftbp January 8, 1874.) 
Ordered^ That after the pi-esent term motions for reargument will not be heard 
orally, but the same may be submitted on written or printed papers, on any 
motion day during the term. 

PRBSS COPIES OF FAPERS.'i' 

Press copies of papers ,yill not hereafter be received by the court, nor will such 
press copies be deemed a good and sufficient service as between the parties or 
their attorneys if returned within twenty-four hours. This rule to ta^e effect on 
the 15th day of January, 1874. 

CALENDAR PRAOTICZL 

(A DOPTBD January 4, 1878.) 

1st. That hereafter the calendar of appeals from orders be called during the first 
week of the term, and, after the first week, the same will not be called, except 
upon the motion days of the tenn, to wit., Friday of each subsequent week. No 
case on such calendar will be set down for any day after the first week, except 
it be one of such motion days. Duiing the first week of the term the day cal- 
endar of such appeals will includo all those on the general calendar undisposed 
of and not postponed. 

2d. On the argument of such appeals not more than one counsel shall be heard 
on each side, and then not more than fifteen minutes each, except when the court 
shall otherwise order. Appeals from orders may be submitted by the parties 
at any time during the term by delivering the papers to the clerk. 

3d. All motions to connect the calendar must be made dunng the first week. of 
the term. Motions to dismiss appeals may be made on three daj s' notice, as 
provided by Rule 41. 

4th. In enumerated cases, the note filed with the clerk shall state whether the 
papers have been printed and served in accordance with Rule 41 of the courts ; 
and no enumerated case will be put on the calendar in which such statement is 

•Adopted by all tiie JadgcB of the district. 
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RULES. M 

not made, or in which such papers have not been sprinted and senred, unless on 
the special order of the court. 

5th. Twenty cases will be put on the day calendar of enumerated causes on 
each day, and, when put on such calendar, no reservation or postponement will 
be allowed, except by order of tho court, on special cause shown. At any time 
after the term commences, and before an enumerated cause shall be placed on 
the day calendar, the respective counsel may file a written consent with the 
derk that the cause, be set down for a futui-e day, and causes so set down 
will be added to the day calendar (whenever their addition will not increase the 
calendar beyond twenty), at the foot of causes remaining thereon undisposed of 
in their relative oixier on the general calendar, provided they would have been 
reached on the general calendar if not so set down. 

6th. The general calendar will be published in full in the daily register on the 
first day of the t^rm, and on each subsequent day the day calendar will be pub- 
lished in said daily register, and no cause not appearing in said day caleiKlary 
80 published, will be called, except with the consent of both parties thereto. 

NOnCB OF OBJBOTION THAT PROOXSEDINGa 4JUa STATHD. 

(Adopted March, 1880.) 
Ordered, That hereafter the objection that proceedings are stayed for non-pay- 
ment of any costs will not be heard in this court when the cause or motion is 
called on the calendar, unless at least twenty-four hours* notice in writing that 
such objection will be made has been given to the opposite party 

THIRD DEPARTMENT. 

(Adoptbd Februaby 1, 1874.) 
The attorney for either party to an appeal from an order shall file with the 
derk of the county in which the term of the court, for which notice of argument 
of such appeal has been served, is to be held, on or before Tuesday of the week 
preceding the term, a note of issue, in which shall be specified the day of the ser- 
vice of the notice of appeal, on the respondent or his attorney. The clerk shall 
prepare a calendar of cases in which such notes of issue shall be filed, and shall 
enter the cases thereon in the order of the time of the service of notice of the 
appeal. No appeal fi^pm ordei-s will be heard unless notes of issue have been 
duly filed and entei'ed on the calendar. 

FOTTRTH DEPARTMENT. 

CAIiBNDAR PRACTIOG. 

(Adopted at Rochester, April 2, 1878.) 
1st. The .attorney for either party, to an appeal from anou'^numerated motion, 
shall file with the clerk of the county in which the term of the court, for which 
notice of argument for such appeal has been served, is to be held, at least eight 
days before the first day of the term, a note of issue, in which shall be specified 
the day of the seindce of the notice of appeal, on the respondent or his attorney, 
and that the case is to be placed on the non-enumerated calendar. The clerk 
shall prepare a calendar of the cases in which such notes of issue shall be filed, 
and shall enter the cases thereon in the order of the time of the service of notice 
of the appeal. No appeals from orders will be heard unless notes of issue have 
been duly filed and entered on the calendar. 
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^^ RULES 

2d. Causes must be apgue4 when reached on the calendar. No exchange of 
cases wiU be aUowed unless both cases ai-e i-eady for argument, and counsel 
intend to ai-gue them at the same term at which the exchange is made, and when 
causes are exchanged each shall occupy the proper position of the other m date, 
not only on the same, but all subsequent calendars of this com-t, until heard. A 
prefen-ed cause exchanged for one not preferred shall lose its prefei-ence, and no 
case wiU be called moi-e than once during the same term, unless it shall have been 
reserved or postponed. 

3d. Pai-ties desiring to have cases heard as preferred cases 7nust, in note of 
issue, notify the clerk that it is prefen-ed and the cUm to which it belongs, and 
shall also specify in the notice of argument to the opposing party that the cause 
is claimed to be a pi-efen-ed cause, briefly stating the gi-ound on which pi-efei-ence 
is claimed. The clerk, in making up the calendai-, shaU place such pi-efeiTed 
cases at the head of it, indicating that they ai-e prefeiTed and the class to which 
they belong. 

Causes which are preferred take preference in the following oixier : 

1. Actions by the People. (See section 789, Code of Civil Procedure.) 

2. Criminal actions. (See section 790, Code of Civil Pi*ocedure.) 

3. See subdivision 1, section 791, Code of Civil Pi-ocedui-e. 

4. See subdivision 2, section 791, Code of Civil Pi'ocedui'e. 

5. See subdivision 3, section 791, Code of Civil Pixxiedui'e. 

6. See subdivision 5, section 791, Code of Civil Procedure. 

7. See subdivision 6, section 791, Code of Civil Procedure. 

8. See subdivision 7, section 791, Code of Civil Procedure. 

9. See subdivision 8, section 791, Code of Civil Procedm^e. 

10. See subdivision 9, section 791, Code of Civil Pi-ocedui-e. 

11. See subdivision 10, section 791, Code of Civil Procedure. 
4th. Manuscript papers will not be received on submission. 

5th. The counsel who argue a case shall indorse on the papers delivered to the 
judges their names and places of residence. 

6th. In all cases of appeals from orders, the appellant shall furnish to each of 
the judges a printed or legibly written copy of the papers intended to be used on 
the argument ; each party shall also furaish a copy of his points, containing a 
reference to the authorities on which he relies. All such papere, other than th^ 
points, shall be folioed continuously fi-om the beginning to the end. 

7th. Appellants shall deliver to the clerk a copy of Al cases bi-ought to argu- 
ment, and each party shall deliver to the clerk a copy of his points used on such 
argument. It shall be the duty of the clerk to preserve all cases and points so 
delivered to him, and shall dispose of the same as directed by the court. 

8th. The clerk shall prepare, at one o'clock p. m. of each day, for the ensuing 
day, a calendar of twenty causes — including those undisposed of on the then day 
calendar — taken from the general calendar made up for the term, in the order 
in which they stand on said calendar. Causes not disposed of on any day shall 
be plax^ at the head of the calendar for the next day, until the whole ai-e dis- 
posed of. 

Causes thus placed on the day calendar, if not argued when reached, shall go 
over the term, unless reserved by reason of sickness or other urgent reason, 
occurring after the making up of such day calendar. 

Other cAuses may be re^rved to or set down for a future day of the term, by 
stipulation of the parties, filed with the clerk, but no cause shall be reserved by 
stipulation after the same has been placed on the day calendar. 
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Causes may also be reserved when the counsel for either party is actually 
engaged, or expects to be so engaged, in the trial or argument of a cause pre- 
viously begun or set down in some other court, upon the filing with the clerk, 
before said cause is put upon the day calendar, an affidavit to that effect, which 
affidavit shall state the time when such engagement will probably terminate, and 
when said counsel will be pi'epai'ed to argue the cause, and the same shall be put 
upon the day calendai*, upon the day so named, in its pi-oper oi*der, at the foot 
of the day calendar, provided that the opposite party shall have the option to 
have said cause go over the tenn on the payment of costs. 

If both parties desii'e to submit they may do so at any time during the tenn, 
by delivering the cases and points to the clerk, and either party may so submit 
his points when the cause is called, if the other party desire to argue the cause on 
his part. 

Reserved cases will be placed on the day calendar in their numerical order, 
but not before they shall respectively be reached in their regular oi*der upon the 
general calendar. 

DAT CALENDAR, 

(Adopted at Rochester, March, 1871.) 
Ordered, That no cause shall be put upon the day calendar at a General Term, 
unless written notice is served upon the clerk at the place where such General 
Term is held, at or after the commencement thereof, by the attorney on one side 
or the other, that such cause is intended to be argued or moved when it shall 
be called in its regular oi*der on the day calendar ; and any cause not placed on 
the day calendar in its order on the general calendar will be i-egarded as passed 
for the tenn. [Unless reserved in accordanee with subdivision 8 of the Rules as 

amended.] 

(Adopted at Syracuse, January 17, 1878.) 

Ordered, That the clerks of the several counties in which the General Terms of 
this court are appointed to be held, shall each day during the sitting of such 
General Terms, and immediately upon making up the day calendar, as now 
required by the rules of the court, telegraph the numbers of the causes upon 
such day calendar to the coimty clerks at the following named places : Lock- 
port, Buffalo, Oswego, Rochester, Syracuse and Utica, arfd the county clerks 
receiving said telegrams are directed to post or bulletin the same in such man- 
ner as shall be most convenient for attorneys and others desiring to see the 
same, and also to procure the publication of such telegrados in the newspapers 
of their respective cities. 

COPIES OF CASES AND POINTS FOR LIBRAR7. 

; (Adopted. AT Rochester, Sept. 27, 1870, as amended at Utica, Jan. 24, 1879.) 

Ordered, That hereafter on bringing to argument a case on the enumerated 
calendar, it shall be the duty of the party who furnishes the papers to deliver to 
the clerk four copies of the case, and each party to deliver to the clerk four 
copies of his points, and it shall be the duty of the clerk at the end of the term i 
at which such papers shall be delivered, to transmit a copy of the case and 
points so delivered to him to the Libi-arian of the State Law Library, at each of 
the 9tate law libraries iri this department, viz. : at Buffalo, Rochester, Syracuse 
and Utica, to the end that the same may be properly bound and indexed for ref- 
erence ; and the clerk of the county of Monroe is ordered to transmit a certified 
copy of this order to the clerks of the coimtiesof Erie and Onondaga, and also to 
each of the said librarians. 
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INSl^UCTIONS TO APPBUiANT& 

(Adoftbb a« RooHE»ts», April, 1875.) 
Ordered, That the apx)ellaQt in appeaf caaes in additi^on to the statement 
required by Rule 50, shall prefix to his points a brief statement, showing in 
what court, or before what officer or tribunal, the action or proceeding was insd- 
tuted, the i-elief sought, the defense or grounds of opjxwition thereto^ the result 
in the court or before the officer or tribunal in which the action or proceeding 
was commenced, the pi^Oceedirtgs subsequent to- the first deci^on, and how the 
case was bix)ught into this court. 

irZAMINATION OF APFIfIC ANTS FOR ADMISSION TO THE BAR. 

(Adoftbd a* Buffalo, Junb, 1878.) 
Ordered, That the examination of applicants for admission to the bar wiH 
be had at the coui-t-house in the places where the General Terms are appointed 
to be held, on Thursday of the first week of the term, at 10 a. m. The papers 
required by the rules of the Com-t of Appeals to establish the right of the appli- 
cant to admission to pi-aetice shall be delivered to the clerk of the court at the 
place where the examination is appointed to be made, oh the Wednesday pre- 
ceding the day on which the^ examination is to take place. 

MOTIC»r DATS (GKenosl Term)* 

On Tuesday and Thursday the first week, and Friday in the second week« 



COPIES OF CASES AND POINTS FOR REFORTISt 

(Laws OF 1875, Ghaptbb 131.) 

In each cause heard at a (General Term of the Supreme Court the attorney or 
counsel for each pai'ty mnst deliver to the clerk for the use of the Supreme Court 
reporter a duplicate of each paper fuimished by him for the use of the court. 
The clerk must collect these papers fh)m the counsely and, immediately after the 
adjournment of the term, he must transmit them and certified copies ef all tbe^ 
decisions made at that term to tbe Supreme Court reporter, at the latter's expense. 

Each judge who renders a written opinion in a cause decided at a €^e»eral 
Term must transmit it, or a ceiHified: copy thereof, to tbe Supreme Court refKjrter, 
who must pay the expense of transmission, and also, where a copy is transmit- 
ted, the expense of eopying, not ^ceeeding eight cents for each foHo. (Code of 
Civil Procedure, { 248.) 
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♦SPECIAL RULES REUTING TO CIRCUIT AND SPECIAL TERM 
PRACTICE lli THE SUPREME COURT. 



ALBAN7 COUNTT. 

(kDOTTBb BY Albakt Bab, Mabch 4» 1880.) 

Ist. On the Friday preceding the Circuit there shall be a meeting of the bar, 
held in the County Court room, at 3.30 o'clock p. m., at which the clerk of the 
court shall prefflde. The calendar shall be called, and all causes to be referred, 
or over by consent, or otherwise disposed of, shall be noted. The clerk shall 
then proceed to make a calendar for the first day of the Circuit, putting on 
such calendai^ the first six causes that were announced ready for trial that day, 
in their order. The first two causes upon said day calendar may be called on 
the first day of the term. 

2d. It shall be the duty of the clerk, inmiediat^y after the proclamation and 
opening of the Albany Circuit and Oyer and Terminer daily, to call the roll of all 
sheriff's officers assigned to those courts, and keep an account oi the attendance 
of all such officers. 

3d. At the opening of the CSrcuit and Oyer and Terminer, the presiding judge 
will examine as to the qualMications of all grand and petit jurors, and aU persons 
shown to be legally incompetent shall be forthwith discharged for the term, and 
fhe clerk shall immediately destrc^ ihe ballots bearing the names of such incom- 
petent jurors. 

4th. It shall be the duty of the clerk to draw all jurors, grand and petit, from 
the boxes as prescribed by law, and talesmen, who have not been drawn, shall 
iu no case be summoned except when parties or their counsel otherwise agree. 
When additional jurors are required to form a jury to try an issue called for 
trial, the clerk shall draw the number required from the third boi^ as prescribed 
by sections 1052 and 1171 of the Code. 

5th. It shall be the duty of the sheriff, under-sheriff or a deputy-sheriff, spe^ 
dally appointed for that purpose, to be present during all the sessions of said 
court and superintend all officers under him^ seeing that they are properly x)08ted 
f(nr duty and remain at thdr 'posts and to tdike all orders and precepts from the 
courts. 

6th. Any officer absent from his post on roll-call without permission from thef 
court, or the chief officer having the superintendence of all stib-offieere^ shall be 
discharged for the term. 

"•See Rnlea of New York Saperior Coart, New York Commoii Pleas, New York Marhie 
OiWrt, aad liio Saperior Oosrt of BtUKido, pmt. 
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7th. It shall be the daty of the sheriff *s officers to exclude all persons from the 
bar of the court who a^ not either duly admitted members t)f the bar, or clerks 
in law offices or students at law, or parties in interest in a cause on actual trial ; 
but clerks and students must not occupy seats within the bar to the exclusion oi 
regularly admitted attorneys and counsel. This rule must be observed at all 
times, without exception, whether the bar is crowded or not. 

8th. It shall be the duty of the shariff's officers to see that every one in court 
is seated ; to reserve the seats north of the bar and east of the jury box exclu- 
sively for jui-ora on the trial panel, and to I'eserve certain seats east of the jurors^ 
for witnesses. 

9th, It shall be the duty of one of the sheriff's officers (to be specially approved 
by presiding" judg^) to look after and regulate the heating and ventilation of the 
court room ; and such officer shall not be relieved from such special duty without 
the order of said judge. 

10th. Causes marked for trial, if not responded to when called for the making 
up of the day calendar, shall be passed ; and when reserved, generally, they 
shall not be placed on the day calendar for trial, except upon notice of twenty- 
four houi^s, and shall then be put upon the day calendar at such place as the 
presiding judge shall direct. 

11th. A cause once upon the day calendar must be tried when reached or go 
to the foot of the general calendar for the term, unless cause be shown for a dif- 
ferent disp>osition. 

12th. The calendar for the Monday after the first shall be made upon the pre- 
ceding Friday. 

BROOME COXTirrT. 
(Adoptbd March 12, 1879.) 

Causes cannot be reserved for a day later than the first week without leave of 
the court, upon good cause shown. 

CAYTJGA COUNTT. 

See Rule as to contested naotions under Monroe county. 

CHBMUNQ COUNTT. 

(Adoptbd Sbptbmbbr 18, 1876.) 

Ordered, That a day calendar be made up by the clerk, for the CSrcoit Court, in 
this county in the manner following : 

1st, The first twenty causes to constitute such calendar for the first day, and 
each day thereafter the same shall be made up of fifteen causes from those not 
disposed of on the day calendar, and in which a request to place upon the day 
calendar*, stating the number of the cause upon the general calendar shall 
be filed with the clerk before four o'clock p. m. the previous day, by an attorney 
who has noticed the cause for trial and such causes shall be placed on the day 
calendar according to their priority upon the general- calendar. 

2d. Causes upon the day calendar including those upon the first day calendar, 
not disposed of shall remain upon and retain their priority on the day calendar 
until finally disposed of. 

8d. The clerk shall make up the day calendar at four o'clock each day. 

4th. Causes placed on the calendar must be disposed of when reached, and will 
not be reserved except for special reasons satisfactory to the court. 

5th. All causes not placed on the day calendar will be considered as passed 
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down to the last cattse^ which shall be reg^ularly placed upon the day calendar 
unless reserved by the coiui;, or as hei'einafter provided. 

6th. Attorneys shall not reserve causes generally, but may reserve them to a 
day certain, by stipulation in writing signed by them and tiled with the clerk, 
and then put them upon the day calendai* by a day's prior notice to the clerk, 
but not to take precedence of other causes already appearing upon the day cal- 
endar, or such as shall be duly notified to the clerk of earlier issue. 

7th. The number of causes for the day calendar shall always be under the 
directions of the presiding justice, and nothing in this order contained is to inter- 
. fere with the moving of preferred causes, or the taking of inquests. It is further 
ordered that the clerk cause a copy of this order to be printed in all circuit cal- 
endai-s hereinafter provided for this county. It is further ordered that in equity 
and preferred causes in the notes of issue filed with the clerk, it be stated that they 
are such cases, and that the clerk place them separately and apart on the cal- 
endar. 

CHENANGO COUNTT. 

Causes cannot be reserved for a day later than the first week' without leave of 
the courty upon good cause shown. 

COURTLAND COT7NT7. 

(Adoptbd Octobbr 7, 1878.) 
Causes cannot be reserved for a day later than the first week without leave of 
the coui't upon good cause shown. 

DELAVTARE COUNTT. 

It is the practice in this county not to tiy equity cases at the Circuit. * 

DUTCHESS COUNTT. 

(Adopted at a General Term of thb Supreme Court at PouaHZBBPsiB, May 

13, 1878.) 

I>resent— J. F. Barnard, P. J., J. W. Gilbert, J. O. Dyckman, JJ. 

No referee shall be appointed to sell real property in the Second Judicial Dis- 
trict who does not reside in the county where the property to be sold, or some 
part thereof, is located. 

HEKKTMER COUNTT. 

1st That at the Circuit Court in this county the first twenty causes on the cal- 
endar shall constitute the day calendar for the first day of the circuit ; twenty 
causes ready for trial shall compose the day calendar for each subsequent day, 
unless otherwise ordered by the circuit judge. 

2d. The numbers of causes to go on the day calendar must be lefb with the 
clerk of the court by four o'clock p. m. the day previous. Causes not thus left 
with the clerk will be considered passed, as upon a regular call, to and inclusive 
of the last cause upon the day calendar. Causes so put on the day calendar 
must be tried or otherwise disposed of, as the circuit judge shall order for the 
Circuit. 

3d. Causes may be reserved for a particular day by filing a stipulation of the 
attorneys to that effect with the clerk ; but reserved causes shall not have priority 
over catuses previously put on the day calendar, unless especially ordered by the 
court. ^. 

B 
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JBFFBR80N COUNTY. 

(Adoptbd Novbmbbb 5, 1876, and Ambndbd Apbil 1» 1876.) 

Ordered, That hereafter, and until otherwise ordered, a day calendar be made 
up for the Circuit CJourt of this county ; the first twenty causes to constitute the 
day calendar for the first day. The day calendar for the second day will be made 
up ivom. the causes of which a memorandum shall be left with the clerk by 4 p. 
M. of Monday, by the attorney who shall have noticed the cause for trial, and 
shall be put on the day calendar according to their priority on the general 
calendar. 

Every subsequent day calendar shall include twenty causes, to be made up in 
the same manner from memoranda left with the clerk by 4 p. m. of the preceding 
day, but causes left over of the preceding day and not disposed of, shall retain 
their priority on the day calendar until finally disposed of. 

Causes placed on the day calendar must be disposed of when reached, and will 
not be reserved, except for any special reasons satisfactory to the court. 

All causes not placed on the day calendar will be considered as passed down 
to the last cause which shall be regularly placed upon the day calendar, unless 
reserved by the court, or postponed, as hereinafter provided. 

Attorneys may arrange to postpone causes to a day certain, and then put them 
upon the day calendar by a day's prior notice to the clerk, but not to take pre- 
cedence of other causes already appearing upon the day calendar, or such as 
shall be duly notified to the clerk of earlier issues. 

The number of causes for the day calendar shall always be imder the direc- 
tion of the presiding justice. 

And it is further ordered. That the clerk hereinafter, at least three days prior 
to the commencement of each Circuit, make a list of the first twenty causes on the 
calendar of said court, and mail a written or printed copy thereof to e&ch member 
of the bar of said county. 

KINQS COUNT7. 

Attorneys . desiiing a case set down for a certain day must file a stipulation 
with the clerk of the court before the case is placed on the day calendar. 

Cases must be ready for trial on the days for which they are set down, as the 
day calendar will be called peremptorily. 

After a case has been put on the day calendar it will not be set down for a 
subsequent day of the same term by agreement of parties, except on sufficient 
cause shown for not sooner notifying the clerk of the ix)stponement. 

This rule will not ^pply to the calendar for the first day of the term. 

Twenty cases will be called each day dming the term, beginning at 10 o'clock 

A. M. 

Cases which are reached in their numerical order, and appear on the calendar 
for any x)articular day, if not* tried will go over for the term. 

Jury trials will be proceeded with on the first Monday of the term. 

In actions to foreclose mechanics' liens under the statute, issues of fact must 
be framed, in order that the same may be determined by a jury. 

The equity calendar wiU be called on the firat day of the tenn. 

Gtentlemen of the bar are requested to specify in the notes of issue filed by 
them, whether the issues therein referred to are issues of law or of fact, and, if 
issues of fact, whether the same are to be tried by the court or by a jury. 

All orders made at Special Term must he entered on the Special Tenn minute- 
book. 
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Notes of issue for the January term must be filed on or before Wednesday, 
December 22, 1880. 
See Rule as to referees, under Dutchess county; 

UVlNaSTON OOUNTT. 

See Rule as to contested motions, under Monroe county. 

MONROB OOUNTT. 
Special Term. 
(Adoptbd Fbbbuary 27, 1861.) 
For the hearing of special motions at Special Terms in Monroe, ex 'parte motions 
will be in oi*der at the opening of court in the forenoon and afternoon of eveiy 
day during the tei*m. 
Litigated motions will be heard in the following order : 
1st. By counsel in attendance from Cayuga cx)unty. 
2d. By counsel in attendance fi*om Seneca county. 
3d. By counsel in attendance from Steuben county. 
4th. By counsel in attendance from Yates county. 
5th. By counsel in attendance from Ontario county. 
6th. By counsel in attendance from Wayne county. 
7th. By counsel in attendance from Livingston coimty. 
8th. By coimsel in attendance from Monroe county. 

With all other appUcations, subject to be varied, as the judge holding the court 
may think proper. 

Circuit Court. 

(A.DOPTBD October, 1876.) 
Ordered, That hei'eafter at the Cirouit Court the first twenty causes on the 
calendar shall constitute the day calendar for the firat day of said court ; twenty 
causes, roady for trial, shall compose the calendar for each subsequent day, 
unless otherwise ordered by the justice prosiding. The number of causes to go 
on. the d^y calendar must be left with tho clei-k of the court by 4 o'clock the day 
previous. Causes not thus left will be considered passed, as upon a regular call 
to and inclusive of the last cause upon the day calendar. Causes may be reserved 
for a i)articular day by filing stipulation of attorneys with the clerk. But 
reserved causes shall not have priority over causes previously put on the day 
calendar, unless specially oi-dered by the coui*t. 

(Adopted January 15, 1874.) 

Ordered^ That hereafter causes which are intended to be moved as preferred 
causes at the Monroe Circuit, shall be mai'ked "preferred," in the note of issue 
furnished to the clerk. In making up the calendai's, the clerk shall put all cases 
80 marked, and which are entitled to preference, at the head of the calendar, and 
designate them as preferred causes. A prefeiTed cause may be I'esei'ved for a 
future day in the term, on cause shown by affidavit, and if not so reserved, or 
moved when i^eached, it shall lose its preference, and take its place on the gen- 
eral calendar, according to the date of the issue. 

In the seventh district, contested motions in actions triable in any county 
(except Monroe), may be noticed for the equity terms in such county, but such 
motions will not be heai'd at any Special Term held at the same time and place . 
with a Circuit, except in actions upon the calendar for trial at such Circuit, and in 
which the hearing of the motion is necessary to the disposal of the cause. 
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NBW TORE COUNTY. 
Regulations. 

Notices of all issues of fact already joined and tiiable in the city of New York, 
with a notice that the same has not been disposed o^ to be served on the clerk, 
and be 'put on the calendar for the ensuing January Ciixjuit. 

During the first week of that Circuit, motions to correct the calendar may be 
made. 

After that week the calendar will remain unchanged, and continue the calendar 
for every successive Cii-cuit during the year, until all the causes on it shall be 
tried, each Cii*cuit beginning on the calendar where the immediately preceding 
Cii*cuit left ofif, and new causes to be placed in order at the foot of the pei*manent 
calendar. 

After the fii-st week of each Circuit (during which motions to correct the calen* 
dar may be made) the calendar of the causes which may have gone down at the 
previous Circuit and the new issues will be entered as part and in continuation 
of the pennanent calendar ; and so on, fi*om court to court, until the end of the 
year. 

These regulations do not affect the question of noticing the causes for tiial, as 
the statute may I'cquii'e. 

Hereafter no causes will be reserved generally, after they are placed on the 
day calendar. 

No cause on any day calendar will be passed, except where the council is act- 
ually engaged in a trial of a cause in another court in the city, or in the Court 
of Appeals ; and then only until such an engagement is discharged, or upon 
proof of the absence of a witness duly subpoenaed. 

Parties, by consent, may apply to the clerk, and have any cause on the Circuit 
calendar reserved generally, and set down for a particular day, before it is 
placed on the day calendar ; and may, on filing with the clerk a like consent, 
have the same placed on the day calendar, or apply to the court, on a notice of 
two days therefor. 

Chambers. 

RuLB. — Notices of issue for the first and third Monday motion calendar must 
be filed with the clerk at chambers, on or before the Friday preceding such first 
or third Monday, and must state the nature of the motion, so that they may be 
properly classified on the calendar. 

Rule. — The clerk is directed to require the exhibition to him of an oixier to 
show cause before accepting a note of issue for any other day than the first or 
. third Monday. 

During the month of October, and imtil further notice, the court will open at 
10 o'clock, A. M. for ex parte business. The motion calendar will be called at 11 
o'clock, A. M. 

Motions. ' 

Ordered, That the following classes of motions shall have jfreference at chamr 
bers in the order herein mentioned, and that all orders heretofore made in rela- 
tion thereto be and are hereby vacated : 

1. Motions to place causes on special calendars. 

2. Motions for extra allowance. 

3. Motions for judgments in foreclosure cases where no answer is put in. 

4. Motions for reference and for commissions to take testimony. 

5. Motions to discharge from imprisonment. 
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6. Motions to pnnish for contempt. 

7. All other motions to which pi'eference is given by the statate. 

8. The general call of the calendar. 

Special dxcuit Calendar. 

At any Cmiuit, imtil further oi*dei*s, any causes belonging to either of the fol- 
lowing classes may be placed on a special Circuit calendar, unless the trial is 
likely to occupy moi-e than one hour : 

1st. Where the action is on contract, and the answer merely denies the allega- 
tions in the complaint, without setting up any new matter, and can be tried in 
an hour. 

2d. Where the actipn is on contract, and new matter is set up in the answer, 
and thei'e shall be i*eason to believe that the defense is made only for the pui'pose 
of delay, or where it shall appear in such action by affidavit, that the cause can 
be tried in an hour. 

To entitle the cause to be placed on such calendar, the plaintiff's attorney must 
give notice of motion for four days, to be heard before a judge at chambers, that 
he will move to have the cause placed on such calendar. 

If the motion be founded on the belief that the defense is for delay, and that 
the cause can be tried in an hour, affidavits must be served at the time of notice. 

The plaintiff's attoraey must deliver to the clerk of the Circuit a certified copy 
of the order one day befoi*e such Fiiday, containing also the number of the cause 
on the general Circuit calendar. 

If the cause shall actually occupy more than one hour on the trial, the trial 
may be suspended, at the direction of the court, and the cause be put down at 
the foot of the calendar ; and the party moving the cause on the short calendar 
may be charged with the costs of the tei'm. 

ONONDAQA OOUNT7. 

dxcuit Court. 

(Adopted May 21, 1877.) 

Ordered^ That at the opening of the court, on the first Saturday of the Circuit, 
or if the court does not sit on that day, then at the opening of the court on the 
next day of the session, a special Circuit calendar of short causes on contract be 
made up, which calendar shall be taken up on the second Friday of the Circuit, 
and continued, if necessary, on the following day and on the third Friday. That 
any party desiring his cause to be placed on such calendar must show by affi- 
davit, to the satisfaction of the court, that such cause will not occupy in its trial 
to exceed one hour, and must serve personally, or by mail, on the opposite party, 
four days* notice of such application with a copy of such affidavit. 

If the trial of any such cause shall not be completed in one hour, the court 
may, at its option, suspend such trial and declare it a nullity, and strike the 
cause from such calendar, and chargfe the moving party with costs of the teiin. 

(Adoftbd May, 1878.) 

Ordered, That a day calendar of twenty causes be made up by the derk 
until otherwise directed by the court. 

The first twenty causes on the general calendar will constitute the day calendar 
for the ox)ening day of the Circuit. 

To entitie a cause to be put on the day calendar, a note of its number on the 
general calendar must be left with the derk by 4 o'dock p. m. the day previous. . 
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The day calendar for each partdcnlar day shall be made up of twenty causes 
(or as many as may be necessary to complete the number designated by the 
court), selected fi*om all the causes noticed for the day calendar for days up to 
and including' that day, according to theii* oi-der on the general calendar ; and 
causes once placed on the day calendar shall be continued there, without further 
notice, until disposed of. Causes not noticed for the day calendar shall be con- 
sidered passed when causes having a later date of issue on the general calendar 
shall have been regularly placed on the day calendar. 

Causes can only be reserved for special reasons satisfEu^ry to the court, and 
will be subject to the order of the court as to their position on any subsequent 
day calendar. 

Notes of issue are required to be filed in the clerk's office twelve days before 
the sitting of the court. Unless this rule is observed, causes cannot be entered 
on the calendar. 

Notes of issue should he written only on one side of the paper. To insure 
accuracy, names should be legibly written and spelled correctly. 

When a note of issue is filed by one party only, the pai'ty so filing is designated 
thus * ; when by both parties thus X. 

In this county, only jury causes are tried at the Circuits, and equity causes at 
the Special Terms. 

ONTARIO OOUNT7. 

• See Rule as to contested motions imder Monroe county. 

ORANQB OOUNT7. 

See Rule as to referees under Dutchess county. 

OTSBOO COUNTY. 

(Adoftbd Septbmbbb, 1879.) 
Ordered, That causes cannot be reserved for a day later than the first day of 
the term without leave of the court upon good cause shown. 

PUTNAM COUNT7. 

See Rule as to referees under Dutchess county. 

QUEBNS OOUNT7. 

See Rule as to refwees imder Dutchess county. 

RICHMOND COUNT7. 

See Rule as to referees under Dutchess county. 

ROCKLAND COUNT7. 

See Rule as to referees under Dutchess county. 

8BNEOA OOUNT7. 

See Rule as to contested motions under Monroe county. 

ST. LAWRENCB COUNTY. 

(Adoftbd Octobkb, 1880.) 
The calendar will be called as usual at the opening of court on the first day. 
By agreement of attorneys, a cause may be then set down for any day in first 
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week of Circuity and on Friday morning of the first week, causes may in like man- 
ner be set down for a day certain in the second week. 

The fiist ten causes will constitute the calendar for the fii'st day of the term. 

Before adjournment each day, ten causes, an*anged according to their order on 
the general calendar, as aflEected by stipulations to set down causes for a particular 
day, will constitute the calendar for the next day. 

Causes undisposed of on the day calendar will stand first on the next day 
calendar, and enough be added from the general calendai', in their order, to make 
ten for each day. 

Causes resei*ved for a future day will not be placed upon the day calendar 
before the resei*ved day, nor until they are reached in their oi-der. 

Causes not ready when reached on the day calender, will be stricken from the 
general calendar, unless otherwise specially ordered. . 

STEUBEN OOUNTT. 

See Rule as to contested motions under Mom*oe county. 

SUFFOLK COUNTY.* 

* The following Rales were adopled at a meeting of attorneys held in April, 1880. 

Itesolvedf That owing to the pi'evailing imcertainty in the order of business of 
our Circuit Courts, that hereafter none of the firat ten causes on the calendar be 
reserved by consent of any attorney residing in the county for any particular 
day of the Circuit ; that the firat ten causes should be called pei-emptorily on the 
first day of the term, and unless ready, should go to the foot of the calendar. 

Mesolved, That criminal cases at the Circuit be called on the second day of the 
term, at the opening of the coui-t in the afternoon. 

Hesolved, That the foi'egoing resolutions be published in the county pax)ers, 
and a copy be forwarded to the justices of the Supreme Com-t of the district, as 
expressive of the sense of the members of the bar of the courts of Suffolk. 

Resolved, That the civil calendar at the County Courts and Coui*ts of Sessions 
should be called peremptorily on the first day of the term, and that the criminal 
cases be called at the opening of the court on the moi'ning of the second day of 
the term. 

See Rule as to referees under Dutchess county, 

TIOGA COUNTY. 

(Adopted April 13, 1880.) 
Cases cannot be reserved or set down without leave of the court, on good cause 
shown. 

TOMPKINS COUNTY. 
(Adopted October, 1879.) 
Causes cannot be reserved for a day later than the first week, except by leave 
of the court, upon cause shown. 

WAYNB COUNTY. 

See Rule as to contested motions under Moni\)e County. 

WSSTOHZIBTER COUNTY. 

See Rule as to referees under Dutchess County. i 

YATBB COUNTY. 

See Rule as to contested motions under Monroe County. 
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SEOTIOIfS 

OF THB 

CODE OF CIVIL PROCEDURE 

PECULIARLY AFFECTING THE COURT OF APPEALS. 



§ 2. Court of Appeals is a court of record, 

\ 4. To Tiam the same jurisdiction as Tieretofore, except oa otherwise prescribed. 

§ 5. Sittings of the court to he public. 

$ 6. Couj't not to sit on Sundays* except in special cases, 

§ 7. General powers of courts of record, 

§J 8-16. Contetnpt of courts-power to punish, etc, 

§ 18. General rules or orders of do not take effect until puMisJied. 

§ 27. Seal of not chcmged by the Code of CivU Procedure, 

§ 29. A7i impression of the seal directly upo7i paper, sufficient, 

§ 30. Seal, when lost or destroyed, how replaced. 

§ 38. When the Governor may change the place for holding the court. 

§ 39. Chvemor's action to be filed and publisJied. 

§ 40. When a judge tnay change the place for holding the court, 

§ 41. When an actual session 'inay be adjourned to another place. 

$ 44. Effect wpon process and proceedings of a failure or adj&u/minefnt of a 

tenn, or a change in the time or place of holding it, 
§ 46. Poioer of judge to take part in the decision of a question orally a/rgued 

when he vxis 7u>t present. 
J§ 47-51. Disability of judges to act in certain cases, 
§ 54. Judge to file a certificate of age. 

§ 56. Htdes as to the examination and admission ofattorTieys. 
§ 57. Rules, how changed. 

§ 58. Right to ex&mpt graduates of certain lam schools. 
$ 190. Jurisdiction of the couH. 

$ 191. To what limitations, exceptions and conditions, subject. 
§ 192. Appeals from certain orders, how heard. 
§ 193. Power to make, alter, etc., rules, regulating its practice, and the admission 

of attorneys and counsellors, 
j 194. Reinittitur — when judgment absolute to be entered— proceedings thereon, 
§ 195. /Second and subsequent appeals— plaoe of cause on the calendar on. 
§ 196. Times, places and length of terms, 
i 197. Court may be hdd in any building. 
§ 198. The court may appoint its clerk, reporter atid attendants. 
§§199-208. Clerk — his rooms — deputy derk — assistants — money in custody of 

clerk — investToent of accounting for. s 

§§ 209-216. Reporter — his duties—publication and distribution of the reports. 
§§ 1293-1323. General provisions relating to appeals, 
§§ 1324-1339. Provisions as to appeals to the Court of Appeals. 
§ 3195. Appeals to, in Marine Court cases. 
§ 3251. Damages may be allowed by way of costs, for delay. 
§ 3280. Clerk not to take fees except where they are expressly given by law. 
§3283. Clerk of the court to accomt for fees. 

1 
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CALENDAR PRACTICE. 

No reservation will be made of any of the first eight causes unless 
on account of sickness, or an engagement elsewhere in the actual 
trial or argument of another cause commenced before the term of 
this court, or other inevitable necessity, to be shown by affidavit. 
Other causes may be reserved upon reasonable cause shown, or by 
stipulation of parties, filed with clerk; but no cause shall be so 
reserved by stipulation after tha same has been placed upon the day 
calendar. 

Causes reserved for a day certain by stipulation, when in order to 
be called, have priority among each other, according to the time of 
filing the stipulations with the clerk, and shall follow next in order 
the undisposed causes of the calendar for the day previous. 

Default may be taken in them, and they will, if passed, go down 
upon future calendars, as if passed on the regular call. 

No reserved cause, whether reserved generally or for a particular 
day, will be called before its number is reached in the regular call. 

No reserved cause, whether reserved generally or for a particular 
day, will be called before its number is reached on the regular call 
of the calendar, 

(1.) SECOND APPBAL— Place of cause on calendar.] Upon a second and 
each subsequent appeal, including* a case whei*e a former appeal has been dis- 
missed for a defect or iiTegularity, the time of filing the returns upon the firat 
appeal determines the place of the cause upon the calendai*. (Code of Civil 
Pi"Ocedui*e, § 195.) 

(2.) Power of the court over,] Power of the Court of Appeals over its cal- 
endar, its right to retain on a motion calendar a case which should pix)perly be 
upon the regular calendar, considered. (Matter of accounting of Alfred P. Rey- 
nolds, 77 N. Y., 631 [June, 1879].) 

(3.) Deranging calendar — motion tending to — not allowed on default] 

A motion upon notice will not be allowed to be taken or granted on default, where 
it interferes with the power of the court in controlling their calendai*. Where a 
motion was made to permit a cause to be placed on the calendar, as of the time 
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the return should have been regularly filed, it was denied for the reason that 
such motions would dei*ange the whole calendar, as many of the returns wei*e 
undoubtedly filed after the regular time. (Grain v. Rowley, 4 How. Pr., 79 
[Court of Appeals, 1849].) 

(4.) FOSTPONEMSMT OF AROrXyNCESllS --Allowed oTiZy in cases men- 
tioned in rules,] The loiles prescribe the only cases in which arguments can be 
postponed. 

It is the right of parties who have interests dependent on the decision, to claim 
that their causes shall be heard when reached in their regular order upon the 
caler^ar.* If the opposite party is unfortunately unprepared, he is at liberty, 
under the rule, to submit a printed argument. (Bank of Salina v. Alvord, 32 
N. Y., 684 [1865].) 

(5.) Death of respondent.] Where, on a cause being moved for argument, 

it appeared by affidavit that the i^espondent haii died, it was ordered that cause 
should stand over to the next term, without prejudice, and with leave to move 
for the substitution of the parties in interest. (Shaler and Hall v. Brewster, 32 
N. Y., 472 [1865] ; see, also, Hastings v. McKinley, 8 How. Pr., 175 [Court of 
Appeals, 1853].) 

(6.) Engagement in another court — tm) ground for putting off argvmmU] 

That the counsel for one of the parties is engaged as counsel in another court is 
not a sufficient gi*ound for putting off the argument of a cause. (Starr v. Bene- 
dict, 19 Johns., 454 [Court of Erroi-s, 1822].) 

(7.) For the purpose of allowin^g an applicationdo be made foranaTuend' 

ment.] (Livingston v. Miller, 7 How. Pr. R., 219 [Court of Appeals, 1852].) 

In Court op Appeals, October 3, 1877. 

Ordered, That in appeals from orders, notice of hearing shall be 
filed with the clerk, on or before Saturday, previous to the motion 
day on which the case is intended to be moved. 

Ordered, That the clerk shall prepare a calendar of appeals from 
orders for each motion day, containing the cases in which notice of 
hearing shall be filed as above provided, according to priority of 
filing return. 

(1.) APPEAL FROM ORDBR — Entered on nonrenumerated Tnotion — case 
must be put on calendar.] An appeal fix)in an order made on a non-enumerated 
motion must be placed on the calendar in the Court of Appeals, otherwise, the 
court will not, even by consent of counsel, hear oral argument ; though it may, 
upon good cause shown, allow the appeal to be submitted on the points. (Gregory 
V. Cryder, 9 Abb. Pi\ [N. S.], 89 [Court of Appeals, 1870].) 

(2.) Appeals— from what orders may be heard as motions.] See Code of 

Civil Procediure, § 192. 



Digitized by VjOOQIC 



RULES. 



Rule Ir 

The RetDPn* 

When the appeal is from a judgment, the retum of the clerk of 
the court below shall consist of certified copies of the notice of 
appeal and the judgment roll. 

When the appeal is from such an order as is mentioned in the 
eleventh section of the Code of Procedure,* the return shall consist 
of certified copies of the notice of appeal, the order appealed from, 
and the papers on which the court below acted in making the order. 

CODE OT^ CtVIt' PROCEl3UR£i. 

§§ 190, 191. JuHMiction of Court of Appeals. 
§ 725. Return by stbbordinaU court — afne7idm€nt in matter of form, 
§ 1315. Papers to be trans^nitted to appellate court* 
§ 1324 et seq. Appeal to, when it may be taken. 

§ 1339. The court below, or a judge thereof, may extend the time for the transmls^ 
sion of papers. 

(1.) RETURN — TTAoi papers are properly included in the return.] An 
exception to a ruling* upon a question of law by a referee or by the court without 
a jury, whether filed befoi*e or after the entry of final judgment. (Code of Civil 
Procedure, § 994.) A case or exceptions if filed before the judgment roll, or filed 
thereafter, and ordered to be annexed to the judgment roll, otherwise not. 
(Anderson v. Dickie, 26 How. Pr., 200 ; Code of Civil Procedui-e, § 994.) Where 
a verdict is taken subject to the opinion of the coui*t at Gtenei'al Term the judg- 
ment of the General Term thereon cannot be reviewed in the Court of Appeals, 
unless a statement is prepared and filed with the judgment roll as prescribed by 
the Code of Procedui*e, § 333, sub. 2. (Code of Civil Procedure, § 1339 ; Reinmil- 
ler V. Skidmore, 59 N. Y., 661 [1875].) 

(2.) What papers are not properly inchtded in the return.] An order and 

the papers upon which it was made, which the Court of Appeals has no juiisdic- 
tion to review. They will be stricken out. (Smith v. Gi*ant, 15 N. Y., 590 [1857].) 
A judge's charge to the jury not excepted to as a whole, or as to any part, should 
not be made a part of the case on appeal. (Shook et al. v. 0*Neil, 1 Law Bulletin, 
38 [N. Y. Com. Pleas, Sp. T., 1879].) An oi'der over which the Court of Appeals 
has not jurisdiction is not properly in the appeal book. (Smith v. Grant, 15 

* See Code of Civil Procedure, $ 190, et seq. 
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N. Y., 590 [1857].) An appeal from a judgment entered on a second trial does 
not authoiize the insertion of the case made cm a motion to set aside a nonsuit 
granted on the fii-st liial. (Wilcox v. Hawley, 31 N. Y., 648 [1864].) 

See Bessell v. Hamlin (20 N. Y„ 519 [185.9] ; Ferguson v. Ferguson (7 How., 
217 [Court of Appeals, 1852].) 

(3.) Defective return.] Where a return to the Court of Appeals contains 

the cases made upon which the fii^t two verdicts upon which the trials upon 
feigned issues oi'dered by the late CouH of Chanceiy wei'e set aside and new 
trials granted, and all the evidence in those cases, in addition to the case, evi- 
dei;^ce and bill of exceptions upon the third trial ; held that such a return would 
not be tolerated. (See Ferguson v. Ferguson, 7 How. Pr., 217 [Court of Appeals, 
1852].) Whei-e there have been two trials of a cause the judgment record upon 
the second trial should not embrace the case made upon l^he fii'st trial. (Wilcox 
V. Hawley, 31 N. Y., 648 [1864].) 

See notes under Rule 3. 

(4.) What stateinefnt as to findings not required.] It is not necessary to 

state in a case that a finding upon the facts, or a ruling upon the law, was made 
where the finding or ruling appears in a referee's report, or in the decision of the 
court upon a trial by the court without a jury. (Code of Civil Procedure, § 997.) 

(5.) Meview in the Court of Appeals should he upon the same case lused below.] 

The coui't below is not authorized to so change the case as to present the facts 
otherwise than as found by the referee, or to insert exceptions thei'ein. (Johnson 
V. Whitlock, 13 N. Y., 345 [1856].) The Court of Appeals should be furnished 
with the same facts on which the judgment of the General Term was based. 
(Smith V. Grant, 17 How. Pr., 381 [Gen. T., 1859].) The Supreme Court wiU not 
send a case back to a I'efei^ee to be amended, settled, or resettled, so as to pre- 
sent the questions to the Court of Appeals in a difFei*ent form from that in which 
they came before the Supreme Court. (Catlin v. Cole, 19 How. Pr., 82 [Sp. T., 
i860].) Where a judgment is rendered by the General Tei*m upon a verdict 
taken subject to the opinion of the court at General Term, and a statement of 
facts is prepared as is required by Code of Procedure, § 833, sub. 2 (see Code of 
Civil Pi*ocedui*e, § 1339), the facts pi*esented in the statement are the only ones 
which can be considered on the appeal. (Jaycox v, Cameron, 49 N. Y., 
645 [1872].) 

(6.) When the record presents nothing for review.] When the record on 

an appeal from a judgment contains no case or exceptions, and no evidence that 
a trial was had, save an order reciting that the action was br/)ught to trial at 
Special Term, and a motion made to dismiss the complaint anddh*ecting that the 
same be dismissed, such record presents nothing for review. An appeal fix)m 
the order dismissing the complaint does not bring up for review the proceedings 
on the trial. (Smith v. Starr, 70 N. Y., 155 [June, 1877].) 

(7.) No return — appeal in^ffectiml.] Where no undertaking is given and 

no reim*n has been filed, the appeal is ineffectual for any purpose. (Benedict and 
BifTiham Mfg. Co. v. Thayer; People ex rel. Thayer y. 5owe, 10 N. Y. W. 
Dig., 572 [Court of Appeals, October, 1880].) 

(8.) No return can he Timde, until an undertaking is given.] Where, 

although a notice of appeal to the Court of Appeals has been sei'ved, no under- 
taking has been given, a return cannot properly be made, and the cause cannot 
properly be placed on the calendar. (Raymond v. Richmond, 8 N. Y. W. Dig., 
149 [Court of Appeals, January, 1879].) 

(9.) Amendment.] For amendment of return, see notes under Rule 8, 
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Rule 2. 

Appelbuit to nie Rctyrn — Effect •( His OMlnloa. 

The appellant shall cause the proper return to be made and filed 
with the clerk of this court, within twenty days after the appeal 
shall be perfected. If he fail to do so, the respondent may, by notice 
in writing, require such return to be filed within ten days after the 
service of the notice, and if the return be not filed in pursuance of 
such notice, the appellant shall be deemed to have waived the 
appeal ; and on an affidavit proving that the appeal was perfected, 
and the service of such notice, and a certificate of the clerk that no 
return has been filed, the respondent may enter an order with the 
clerk dismissing the appeal for want of prosecution with costs ; and 
the court below may thereupon proceed as though there had been no 
appeal. 

(1.) EXTBNSION OP TDiSE — For transmission of papers.] The court 
below, or a judge thereof, may extend the time for ti'ansmitting the papers to 
the Court of Appeals. (Code of Civil Procedure, § 1339.) 

(2.) RETURN — NegUcb to file — disirdssal of appedl — when appeal re-in- 
stated."] Where the appellant is required under the second inile of this court to 
cause the i^etum to be tiled, he must see to it, at his peril, that the return is actu- 
ally filed in due time, or procure an extension of the time. An appeal regularly 
dismissed for want of a return will not be re-instated without the appellant estab- 
lishes a clear case of diligence on his part, and shows that the inexcusable default 
of the clerk, or an unavoidable accident, has prevented the filing of the return 
or the extension of the time to file it. (Spoore v. Fannan, 16 N. Y., 620 [1858].) 

(3.) Default in inaMTvg — when party released from."] Unless the respond- 
ents can show some delay or inconvenience in not making the retura in pursuance 
of Rule 2, or in not serving the case as required by Rule 7, the default taken under 
these rules should be relieved against upon terms, in all cases where it appears 
that the appeals are brought in good faith. (Waterman v. Whitney, 7 How. Pr., 
407 [Court of Appeals, 1853].) 

(4.) Waiver by respondent, of a default in procuring the return.] Where ' 

the respondent has omitted to avail himself of the neglect of the appellant in 
procuring the return of the clerk within twenty days after the appeal was per- 
fected, until after the return has been made, and has, after the filing of the return, . 
noticed the case for argument, the objection that the return was not made in 
time is waived. (Beecher v. Conradt, 11 How. Pr., 181 [Court of Appeals, 1855].) 

(5.) Date of filing — after amendment.] A return made to this court, after 

amendment had in the court below of the exceptions contained in the first return, 
will be allowed to retain its original date of filing. (Livingston v. Miller, 7 How. 
Pr., 219 [Court of Appeals, 1852].) ♦ 

"(6.) Dismissal of appeal — before the return is filed.] After notice of 

appeal is served and the proper undertaking perfected, this court is so far pos- 
sessed of the cause as to be competent to make any necessary order, e. ^., to 
dismiss the appeal, although the retiim of the subordinate court has not been 
filed. (Adams v. Fox, 27 N. Y., 640 [1863].) 

Otherwise, where no undertaking is g^ven. (Benedict and Bumham Mfg. Co. 
V. Thayer, 10 N. Y. W. Dig., 572 [Court of Appeals, October, 1880].) 
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Rure 3. 
Firthtr E«Uri Hay %t Ordared. 

If the Tetam made by the clerk of the court below shall be 
defective, either party may, on an affidavit, specifying the defect, 
apply to one of the judges of this court for an order tliat the clerk 
make a further return without delay. 

t 

OODB OF CIVIL FROOBDURB. 

§ 725. Betum by svJbordinate court — amendnhefnt in matter of form, 

(1.) IBSPflBFBOT RBTURN — Beinedy of reapoTident.] When the retnm 
to an appeal served on the respondent is impei-fect, his i-emedy must he sought 
by a special motion to the coui*t ; Rule 7> which aUows the entry of a common 
oilier dismisfflng the appeal, applies only whei*e thei'e is an entire omission to 
eerve a copy of the i*etum within the proper time. (Bowei*s v. Tallmadge, 23 
j!f. Y., 166 [1861] ; S. C, 20 How. Pr., 516.) 

(2.) Appeal riot dismissed because of] An appeal will not be dismissed 

for a foi*mal omission to insert in the pnnted case the cei*tificate of the clerk of 
the court below verifying" the papera I'etumed by him on the appeal (Farmers' 
lioan and Ti-ust Co. v. Carroll, 2 N. Y., 566 [1850].) 

(3.) JFhUure of a return to show that prisoner was asked why sentence 

should not he pronounced.] The retui-n to a wi*it of en-or in a capital case failed 
to show that the piisoner had been asked if he had anything to say why sentence 
should not be pronounced ; a certiorari was gi*anted to the Oyer and Terminer to 
bring up such proceedings as might I'emfun in that court. (Graham v. People, 
6 Lans., 149 [Gen. T., 1871].) 

(4.) Defects cured on motion,] An objection ihat the return does not 

contain a copy of the notice of appeal, and also that the printed copies of the 
case served do not contain a copy of the notice of appeal, or a copy of a certifi- 
cate of the clerk of the court below, that the papers i-etumed by him are correct 
copies of the judgment-roll, etc., ai-e omissions which this court wiM, on motion, 
allow the appellant to supply without dismissing the appeaL (Beecher v. Oon- 
radt, 11 How. Pr., 181 [Court of Appeals, 1855].) 

See notes under Rule 1. 

(5.) AMBNDMBNTS — Of judgment — p^fwer of court below to maJte—pend- 
ing the appeal.] The court below, while an appeal is pending in the Court of 
Appeals, as they formerly had after writ of error brought, have still control over 
the judgment in i*egard to making amendments, and the judgment is still 
regarded as remidning in that court for all th^ purposes of amendments. (Jud- 
son V. Gray, 17 How. Pr., 289 [Court of Appeals, 1859].) 

(6. ) Of record — after writ of error brought — must be in covert below.] An 

application to amend a record for error in making it up, after writ of error 
brought, should be made to the coui't below where the judgment was rendered. 
■ (2 Cow., 408.) With such errors the appellate court has nothing to do. (Kenyon v. 
N. Y. C. and H. R. R. R. Co., 76 N. Y., 607 [1879] ; Luyster v. Sniffin, 3 How. Pr., 
250 [Sp. T., 1847] ; S. C, 1 Barb., 428 ; Talcott v. Rosenberg, 8 Daly, 213 [Com. 
Heaa, Gen. T.; 1870].) 

(7.) Of record in court below — after appeal — by a court composed of other 

justices.] The I'ecord of the decision of a General Term, upon an appeal, con- 
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tinues so far under the control of tbe court. Irrespective of the members com- 
posing" it, that it may amend such i-ecord to conform to the decision actually made, 
although the coui-t granting" the amendment is composed in part of diffei-ent jus- 
tices fi*om those who heai*d and decided the appeal. An order g^^nting" siKsh 
amendment is not reviewable in the Court of Appeals. (Buckingham v. Dickin- 
son, 54 N. Y , 682 [1874].) 

(8.) Of record — in appellate court — after avrvendment heUyw.l It is a mat- 
ter of course, after a record is amended, to allow the copy sent to the appellate 
court to be also amended, to coiTespond with it. But such amendment should 
only be allowed on such terms as to prevent injustice. (Luyster v. Sniffin, 3 How. 
Pr., 250 [Sp. T., 1847]; S. C, 1 Barb., 428; Talcott v. Rosenberg, 3 Daly, 213 
[Com. Pleas, Gen. T,, 1870].) 

(9.) Discretion in Court of Appeals, to allow the appellant to apply to 

court below for an ain&nd/inent.^ The Court of Appeals may decline to dismiss an 
appeal where it seems to have merits, and give leave to the appellant to apply 
to the court whose judgment is appealed from for leave to amend the record so 
as to bring up a case on which the Court of Appeals can examine the record. 
(Westcott V. Thompson, 16 N. Y., 613 [1858].) 

(10.) Poioerofthe General Term to send case to court below, for a resettle- 
ment.] Whei'e a case is sent back fi*om the Court of Appeals for a resettlement 
of the facts, the General Term has no power to send the case to the court below 
for a resettlement and i*estatement of the facts on which the judgment was there 
rendei-ed. (Smith v. Grant, 17 How. Pr.. 381 [Gen. T., 1859].) 

(11.) Trial before a rtferee.] Pi^actice as to amendment in such case. (See 

Westcott V. Thompson, 16 N. Y., 613.) 

(12. ) Poioer of General Term to amend record, by stating that reversal was on 

a question of fa^tJ] A General Tenn of the Supreme Court has power to amend 
its record, after an api)eal to the Court of Appeals, by inserting in an order of 
revei-sal that its decision was made upon questions of fact. (Guernsey v. Mil- 
ler, 80 N. Y., 181 [Februaiy, 1880].) 

(13.) Return withdrawn for am>endment.] "Where the Court of Appeals 

can see that it is probable that the failure of the return to show the court in 
which the judgment was rendered, or to show such a judgment as is set forth in 
the notice of appeal, it will allow the return to be withdrawn, with a view to the 
correction of the I'ecord in the coui»t below. (Lahens v. Fielden, 15 Abb. Pr., 181 
[CJourt of Appeals, 1862] ) V 

(14.) Of case — after return nnode cause mtist be returned to cmirt below,] 

After an appeal has been taken to the Court of Appeals, and a case made and 
returned to the clerk of the appellate court, the court below will not entei-tain a 
motion to coi'rect the case. The cause must be sent back for that pui-pose to 
enable them to do so. (Adams v. Bush. No. 3, 2 Abb. Pr. [N. S.], 118 [Gen. T., 
1865 ; see note].) 

See to the contrary Witbeck, Jr. v. Waine (8 How. Pr., 433 [Gen. T., 1853].) 

(15.) ^ay qf judgment to allow amendment below — where the facts are 

badly presented — aUouoed.] Whei'e, thi«ough the inadvertence of counsel, the 
facts are presented in such a manner that it is impossible to do justice between 
the parties, the Court of Appeals may susi>end judgment, in oi-der to enable a 
party to apply to the court from whose judgment the appeal was taken, for a 
resettlement of the case. (Rice v. Isham, 1 Keyes, 47 [1863] ; S. C, 4 Abb. 
Dec, 37.) 

(16.) Stay qf cargtment to aUow proper exceptions to be inserted,] Where 
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questions wei*e presented by exceptions taken in the court below, bat do not 
sufliciently appeal* in the bill of exceptions, the Court of Appeals will stay the 
argument to give the appellant an opportunity to apply to the court below for a 
resettlement. (Livingston v. Miller, 7 How. Pr., 219 [Court of Appeals, 1852];), 

(17.) Iminaterial dtfect cured in Court of Appeals J] A return in which 

the word " copy " and the name of the clerk were omitted, was amended in th,e 
Court of Appeals. (Farmers' L. and T. Co. v. Cai-roll, 4 How. Pr., 211 [Court 
of Appeals. 1850] ; S. C, 2 N. Y., 571.) 

(18.) Ainendtnent of complaint after appeal — variance corrected in Court 

of Appeals.] Where the variance is mei*ely formal, the Court of Appeals will 
conform the pleadings to the proof, to sustain a judgment for the plaintift*. (Pratt 
V. Hudson River R. R, Co., 21 N. Y., 305 [1860] ; Johnson v. Hathorn, 3 Keyes, 
126 [1866].) 

(19.) Insertion of allegation in complaiTit.] Where the complaint omitted 

to aver a necessary fact, which fact appeared from the answer, the defect was 
supplied by amendment after appeal to the Court of Appeals. (Haddow v. 
Lundy, 59 N Y , 328 ; Bate v. Graham, 11 id., 237 [1854] ; Brown v. Hall, 
5 Lans., 183 [Gen. T., 1871] ; as to amendment at General Term, see Thompson 
v. Kessel, 30 N. Y., 390-392 [1864].) 

(20.) Ainendinent striking out the natne of one defendant.'] When the 

Court, of Appeals will strike out the name of one defendant, leaving the judg- 
ment to stand against the other. (Ackley v. Tarbox, 31 N. Y., 564 [1864].) 

(21.) Extent of the power of appellate court to alter the record.] An appel- 
late court cannot direct such an alteration of the rocord — the printed case on 
appeal — as' will cause it to state untruly the event of the trial. (Cai'ter v. Beck- 
with, 10 N. Y. W. Dig., 481 [Court of Appeals, September, 1880].) 

(22.) Amending pleading.] The Court of Appeals cannot on appeal make 

such an amendment of the pleadings as will I'esult in the i*eversal of the judg- 
ment. (Volkening v. De Graaf, 21 Alb*y L. J., 493 [Court of Appeals, June, 
1880].) 

(23) Power of amendment^ except a>s to form, doubted.] Whether an 

appellate court can amend a bill of exceptions in matter of form — doubted. 
(Onondaga Co. Mut. Life Ins. Co. v. Minard, 2 N. Y., 98 [1848].) 

(24.) Amendment giunted only on notice and tenns.] An amendment of a 

complaint, not mei'ely formaj, in no event granted except on a motion and on 
terms. (Smith v. Mayor, 37 N. Y., 521 [1868].) 

(25.) Original date of filing — not affected by amendment.] (Livingston 

V. Miller, 7 How. Pr. R., 219 [Court of Appeals, 1852].) 

Rule 4. 

Attorneys and GnarilUns Below to Contlnae to Act. 

The attorneys and guardians ad litem of the respective parties in 
the court below, shall be deemed the attorneys and guardians of the 
same parties respectively, in this court, until others shall be retained 
or appointed, and notice thereof shall be served to the adverse party. 

(1.) XUETTAINER — When an attorney* s employment under, ceases.] Under a 

genei*al retainer to prosecute or defend an action, an attorney is employed on^--^ " 

until the entiy of final judgment. When such judgment is entered his wj^^ 

under his general retainer is done. (Adams v. Fort Plain Bank, 23 How.T. 

^nt, upon 
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[Gen. T., 1862] ; a C, 2 Trans. App., 234 [Court of Appeals, 1867] ; a C, 36 
N. Y., 265 [1867].) 

(2.) AUomey*» authoHty — coTUinuaTice of, ] The authority of an attorney 

employed to prosecute or defend an action in the absence of spedal circumstances^ 
continues by virtue of the original retainer imtal it is finally determined. (Bath* 
gate V. Haskin, 59 Ti. Y., 536 [1875].) 

(3.) Ountinuea tiU judg^nusnt U 'perfected.'] The authority of the defend- 
ant's attorney in vii*tue of his original I'etainer is deemed to continue imtil final 
judgment is actually perfected. (Lusk v. Hastings, 1 Hill, 656.) 

(4.) Terminates on entry of judgment.] On the entry of judgment the 

authority of the attoi*ney for the defendant ceases, and he is at liberty to employ 
another attorney in the action without an order of substitution. (Egan v. 
Rooney, 38 How. Pr., 121 [Sp. T. 1869].) 

(5.) TermiTiates an, the death of his client.] An attorney's power ceases on 

the death of his client. The attorney of the ancestor does not become the attorney 
of the heir, without a new appointment. (Bellinger v. Ford, 21 Barb., 314 [Gen. 
T., 1856]; Putnam v. Van Buren, 7 How. Pi-., 31 [Gen. T., 1852]; Beach v. 
Gregory, 2 Abb. Pr., 206 ; S. C, 3 id., 78 [Sp. T., 1855] ; Balbi v. Dewet, 3Edw. 
Ch., 418.) 

(6.) APPHAL'^ New attorneys on — withotit order of tJie court.] On an appeal 
to the chancellor from the decision of a vice-chancellor, it was held, that the appel- 
lant might prosecute his appeal by a new solicitor without any order of the court 
below changing the solicitor. (McLai»en v. Chamer, 5 Paige, 530 [1836].) 

(7.) Under thfi Code^ and f rem decree in chancery — identical.]. An appeal 

under the Code is, in its effect, identical with that fi-om a decree of the Coui't of 
Chancery under the provisions of the Revised Statutes. (Cook v. Dickerson, 1- 
Duer, 679 [1853]. 

(8.) DEATH OP AN ATTORNEY •— As to proceedings where an attorney 
dies, is removed, or suspended, or otherwise becomes disabled to act. (See Code 
of Civil Procedure, § 65.) 

(9.) Respondent has t?ie same remedy as the appellant.] Under section 1302 of 
the Code of Civil Procedui-e, the i*espondent may proceed in the same manner 
that it is therein provided that the appellant may. (Hickox v. "Weaver, 15 Hun, 
375 [Gen. T., 1878].) 

(10.) Stay of proceedin/gs for thirty days — noticeto appoint attorney.] On death 
of an attorney all proceedings are stayed for thirty days. Notice to appoint 
another attoraey must be given to all the parties, if there be more than one. 
(Hickox v. Weaver, 15 Hun, 375.) 

(11.) Notice of appeal how served, where the attorney or party cannot be 
found. (See Code of Civil Procedui-e, § 1302.) 

See notes to Rules 1 and 10 of the General ^ules of Practice. 

Rule 5. 

Appellant to Make a Case — Its Form. 

In all calendar causes a case shall be made by the appellant, which 
shall consist of a copy of the return of the clerk, and the reasons of 
ittie court below for its judgment, or an affidavit that the same cannot 
Dev. procured, together with an index to the pleadings, exhibits, 

(l^'/^Hions and other principal matters. Every opinion in the 
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cause at Special Term, as well as at General Term, relating to the 
questions involved in the appeal, is included by the foregoing pro- 
vision. 

OODB OF CIVIL FROOBDX7RB. 

§ 997. CkiMfWhrnneoeiMiry-^ haw made and aetUed. 
i 998. CoMf whet^ umnece$sary, 

I 999. Appeal frmn order (mination for TiewtrUd-^ case necesaa 
§ 1005. JSettlement of a ease doe$ not operate as a stay. 

$ 1337. JVhatqueetiane are brought up for review. I 

{1338. When questions of fact to be revieiDed. 

\ 1339. Judgment at General Tenn upon verdidt stitject to opinion qf court -^ease 
on appeal to the court of Appeals — w?iat to contain. 

See post notes to Rule 32 of the Geueral Roles of Practice. 

(1.) OASB — Findings need not be stated in,'\ It is not necessary to state in a 
case that a finding upon the facts or a ruling" upon the law was made, whei*e the 
finding or ruling appears in a referee's report, or in the decision of the court 
upon a trial by the court without a jury. (Code of Civil Procedure, § 997.) 

(2.) How made part of the appeal papers.^ A case and exceptions are not 

part of the papers on appeal, unless filed prior thei'eto, or ordered to be annexed 
to the judgment. (Anderson v. Dickie, 26 How.» 199 [N. Y. Supr., 1863] ; see 
Code of Civil Procedure, 994.) 

(3.) In Court of Appeals same as b€low,'\ The case in the Court of Appeals 

is the same as in the court below. (Johnson v. Whitlock, 13 N. Y., 844 [1856] ; 
Westcott V. Thompson, 16 N. Y., 613 [1853] ; Smith v. Grant, 17 How., 381 [Gen. 
T., 1859] ; CatUn v. Cole, 10 Abb., 887 [Sp. T., I860].) 

(4.) When imperfect — retnedy of respondent^] Where an imperfect case 

has been served, and the respondent desii^es that it should be amended, he must 
apply to the court by motion upon notice. He is not at libei*ty to dismiss the 
appeal by ex parte order, \mder Rule 7, except when there is a total failui'e to 
serve any case within the time required. (Bi>wei's v. Tallmadge, 20 How Pr., 
516 [Court of Appeals, I860],- 8. C, 23 N. Y., 166.) 

(5.) Ckmtainin^g Tnatter foreign to the case on appeal,] "Where a return to 

the Court of Appeals contained the cases made upon which the first two verdicts 
upon the trials of a feigned issue ordered by the late Court of Chancery, were 
set aside and new trials granted, and all the evidence embraced in those cases, in 
addition to the case, evidence and bill of exceptions upon the third ti-ial in which 
a final decree was ordered, lieldf that such a return should not be tolerated. ' To 
allow it would sanction a precedent which sets all fonn and order at defiance. 
(Ferguson v. Ferguson, 7 How., 217 [Gen. T., 1852].) 

(6.) Books— ejection to reading of tojury—pdrt read must be contained 

in case,] An exception to allowing counsel to i-ead to the juiy as part of his 
argument, but not as evidence, parts of a book cannot be sustained if the case 
does not disclose what he read. (Lyons v. Erie Railway Co., 57 N. Y., 492 
[1874].) 

(7.) — — WitTiout findings of fact or exceptions —modification of judgment 
below by General Term ^ right to review.] Although a case contains no findings 
of feet or exceptions, if the judgment below is materially modified by the Gen- 
eral Term the party injuriously affected by the modification has the right, upon 
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appeal io the Court of Appeals, to a review of the question as to the correctness 
of the modification. (Hart v. Wandle, 50 N. Y., 381 L1872J.) 

(8.) J?* what cctses the court will supply findings of fact from the evi- 
dence.] It is immateiial that the view of the Court of Appeals was not taken by 
the trial court, or that it I'ests upon facts not specifically found, if based upon 
undisputed facts and just inferences, it is permissible in support of the judg*- 
ment. (Amot v. Erie R. R. Co., 67 N. Y., 315 ; Price v. Oswego, etc., R. R. Co., 
50 id., 213, 214 [1872] ; Morgan v. Mulligan, id., 665 [1872] ; Caswell v. Davis, 
58 id., 223 [1874].) 

(9.) /Statement of facts by General Term — the only facts considered on the 

appeahl "Whei*e a judgment is rendered at the General Term, upon a verdict 
taken subject to the opinion of that coui»t, and a statement of facts with the ques- 
tions or conclusions of law thereon is prepared as requii'ed by section 333 (sub. 2)i 
of the Code, and is made part of the record, the facts presented in the statement 
are the only ones which can be considered upon appeal. If the statement is 
defective in any respect, it must be sent back to the Supreme Court for correc- 
tion. (Jaycox V. Cameron, 49 N. Y., 645 [1872].) 

(10.) ^^^ iSltateinent of facts by General Term — necessary for review in Court 
cf Appeals,] Where a verdict is taken, subject to the opinion of the court at 
Gteneral Tei*m, the judgment of the General Term thereon cannot be reviewed 
in the Court of Appeals, unless a statement of the facts and conclusions of law is 
prepared and filed with the judgment roll as pi*escribed by the Code of Proced- 
ure (§ 333). Reinmiller v. Skidmore, 59 N. Y., 661 [1875].) 

(11.) OPINION BELOW— When coTisulted for explanation of order appealed 
/ro?/i.] The Court of Appeals will not look at the opinion of the General Term 
to find matter there, differing from that contained in the order appealed from, 
unless the language of the oi*der is ambiguous and needs to have explained the 
gi'ound upon which it was made. (Townsend v. Nebenzahl, 10 N. Y. W. Dig., 
398 [Court of Appeals, June li5, 1880],) 

(12.) How far the order appealed from may he qualified by the opinion.] 

"When an order appealed from expresses the gi'ounds upon which it was put, the 
opinion of the court may be refer j-ed to to explain it, but the order cannot be 
qualified in its operation and effect by refei-ence to the opinion. (Fisher v. Gould, 
10 N. Y. W. Dig., 259 [Court of Appeals, June 1, 1880].) 

(13.) Appellate court cannot consider the opinion of the court below.] The 

Court of Appeals cannot look at the opinion given by the court below for the 
purpose of detennining the reason or grounds of the decision given by such 
court. (Snebley v. Connor, 78 N. Y., 218 [September, 1879].) 

(14.) When it mil be considered.] The Court of Appeals may properly 

look • at the opinion of the coui-t below, in a case involving an inquiry into the 
power of the court over its own record to correct it. (Salmon v. Gedney, 8 
Weekly Digest, 202 [Court of Appeals, 1878].) 

(15.) Opinion of referee nx)t printed.] On an appeal from a judgment on 

the report of a referee, where it appears that the i^eferee wrote an opinion in the 
case, but it is not printed with the case nor presented to the court, the argument 
of the cause will be postponed until the next General Term, that the opinion may 
be properly presented. (Warren v. Wan«en, 22 How. Pr., 142 [Gen. T., 1861].) 

(16.) QUESTION OP FACT— New triaZ granted on— case must show.] It 
is necessary that an order for a new trial granted at General Term on questions 
of fact should so state. (Thornton v. Autenreith, 55 N. Y., 659 [1873] ; Wallace 
V. Drew, 54 id., 678 [1873] ; Sheldon v. Sheldon, 51 id,, 354 [1873] ; Van TasseU 
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V. Wood, 19 Alb. Law Jour., 217 [Court of Appeals, February, 1879] ; Verplanck 
r. Member, 7 Weekly Digest, 397 [Court of Appeals, 1878].) 

(17.) Order reversiTtg judgment, if made on qtiestUm of fcuat, must so state. 1 

Under the Code of Civil Procedure (§ 1338), wkere an order of the (General 
Term, reversing a judgment entered upon the report of a referee, does not state 
that it was made on questions of fact, it will be deemed to have been made on 
questions of law only. (Weyer v. Beach, 79 N. Y., 409 [January, 1880].) 

(18.) Fact must be found, or conclusively proved.] The court will not 

review a judgment upon a fact which the judge below expressly refused to find, 
and which was not conclusively proved. (The Standai-d Oil Co. v. The Triumph 
Ins. Co., 2 N. Y. Weekly Digest. 235 [Com-t of Appeals, 1876].) 

(19,) Fiitdings — contradiction between those in referee* s reports and those 

as settled in the case.] Whei-e the findings of fact settled by a referee in a case 
are in conflict with the findings contained in hisrepoi-t, the former will be assumed 
to be correct, and the latter will be disregai-ded. (Tompkins v. Lee, 59 N. Y., 
662 [1875]. 

(20.) Presmnpticm as to the General Term having considered the facts.] 

The pi«esumption is, that the Genei-al Term considered the facts sufficiently to 
arrive at the conclusion that the judgment was right. (Verplanck v. Member, 7 
Weekly Digest, 397 [Court of Appeals, 1878].) 

(21.) SBTTI^MENT OP OASE — Relative power of Court of Appeals and 
court below with respect to.] The case of Johnson v. Whitlock (3 Kera., 344) points 
out the mode of proceeding to review the decision of a refei-ee as the Code of Pro- 
cedure is construed by the Court of Appeals, and the appellant must procure a 
case to be settled as thei-e pointed out, in order to obtain a review in this court. 
The proceeding is, however, matter of practice, over which the court from which 
the record comes up has entire control, and on which this fcourt will make no 
order. It may, however, decline to dismiss the appeal where it seems to have 
ments, and give leave to the appellant to apply, from time to time, to the court 
whose judgment is appealed from, for leave so to amend the record as to bring 
up a case on which this court can examine the meiits. (Westcott v. Thompson, 
16 N. Y., 613 [1858] ; see, also, Luyster v. Sniflftn, 1 Barb., 428.) 

(22.) Resettlement of case — poioer of Court of Appeals to suspend judginent 

to enable party to apply for.] Where, through the inadvertence of counsel, the 
facts are so presented that it is impossible, without violating well-settled rules 
of practice, to do justice between the parties, this court has power to suspend 
the judgment in order to enable the party, whose rights might otherwise suffer, 
to apply to the court from whose judgment the appeal was taken for a resettle- 
ment of the case. (Rice v. Isham, 1 Keyes, 44 [1863].) 

(23.) Resettlein&nt of bill of exceptions — at /Special Term — pending appeal 

in Court of Appeals — not Tiecessary to apply to Court of Appeals.] An applica- 
tion for a resettlement of a bill of exceptions, must be made to a justice of the 
Supreme Court at Special Term, notwithstanding an appeal is pending in the 
Court of Appeals, and it is not necessaiy to apply fii-st to the Coui-t of Appeals 
to have the cause remitted to the Supreme Court before making such application. 
(Witbeck, Jr. v. Waine, 8 How. Pr., 433 [Gen. T., 1853] ; Luyster v. Sniffin, 3 
How., 250. See, to the contrary, Adams v. Bush, 2 Abb. Pr. [N. S. ] 118 [Gen. T., 

1865].) 

(24.) After argvmient and judgment it is too late to alter.] After argu- 
ment and judgment it is too late to alter a bill of exceptions in the cause. (Finch 
V. Livingston, 7 How. Pr., 410 [Court of Appeals, 1853].) 
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(25.) STBNOORAPER'S MZNUTBS— 27^ o/» oondet/med.] (Rowland y. 
Woodruff, 60 N. Y., 73 [1875] ; Jewell v. Van Steenburg, 58 id., 86 [1874] ; Ryan 
V. Wayle, 4 Hun, 804 [Gen. T., 1875] ; see also Rule 34 of the General Rules of 
Practice ; Code of Civil Pi-ocedure, § 1007.) 

See notes under Rule 8, arUe; and under Rules 32, 33 and 34 of the ** General 
Rules of Practice." 

Rule 6. 
Cases and Poiiits to ht Printed — Made af Printing. 

All cases and points and all other papers furnished to thecourt 
in calendar causes, shall be printed on white writing paper, with a 
margin on the outer edge of the leaf not less than one and a half 
inches wide. The printed page, exclusive of any marginal note or 
reference, shall be seven inches long and three and a half inches 
wide. The folio, numbering from the commencement to the end 
of the case, shall be printed on the outer margin of the page. Small 
pica, solid, is the smallest letter and most compact mode of compo- 
sition which is allowed. No charge for printing the papers men- 
tioned in this rule, shall be allowed as a disbursement in a cause, 
unless the requirements of the preceding sentence shall be shown, 
by affidavit, to have been complied with in all papers printed. 
(This rule is printed in *' small pica, solid.") 

Rule 7. 

^. Appellant to Serre Copies of Case — Elfect of his Defanlt. 

Within forty days after the appeal is perfected, the appellant 
shall serve three printed copies of the case on the attorney of the 
adverse party. If he fails to do so, the respondent may, by notice in 
writing, require the service of such copies within ten days after ser- 
vice of the notice, and if the copies be not served in pursuance of 
such notice, the appellant shall be deemed to have waived the appeal ; 
and on an affidavit proving the default and the service of such 
notice, the respondent may enter an order with the clerk, dismissing 
the appeal for want of prosecution, with costs ; and the court below 
may thereupon proceed as though there had been no appeal. 

(1.) APPEAL — When perfected,] An appeal Is perfected when the proper 
undertaking with an affidavit of the sureties has been executed, and notice of 
the appeal has been served on the adverse party, and on the clerk with whom 
the judgment or oi*der was entered ; and the forty days commence running fi*om 
that time. (Thompson v. Blanchard, 4 How., 210 [Court of Appeals, 1850].) 

(2.) Case—io be served within forty days from what thne,] An appeal to 

this court is perfected when a notice of appeal and proper undertaking are served, 
and it is the duty of the appellant to serve printed copies of the case within 
forty days thereafter, and this, although the sureties in the undertaking are 
excepted to, and proceedings for their justification subsequently taken. (Wade 
V. De Leyer, 63 N. Y., 318 [1875].) 
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(8.) DBFATTIjT — In seroiTig ccue — uhen party rdieved from,] Unless the 
respondents can show some delay or inconvenience in not making the return in 
pursuance of Rule 2, or in not serving the case as required by Rule 7, the default 
taken under these rules should be relieved against upon terms, in all cases where 
it appeal's that the appeals ai*e brought in good faith. (Watei*man v. Whitney, 
7 How. Pr., 407 [Court of Appeals, 1853].) 

(4.) Excuse,] It is no excuse for non-service of the copies of the case 

(required by Rule 7) that the proper return has not been made and filed as 
requii-ed by Rule 2. (Sage v. Volkening, 46 N. Y.. 448 [1871].) 

(5.) ORDSA OF DISMISSAIi— W?ien proper.] The pix)viaon allowing 
the entiy of a common oi*der, dismissing the appeal only, applies where there is 
an entire omission to serve a copy of the returns, within the proper time — not 
where the i-etum is impei<fect. (Bowera v. Tallmadge, 28 N. Y. 166 [1861].} 

Rule 8. 

Copies of Cases for Jidges and Copies of Points for the Comrt and AdTcrse Party. 

At the commencement of the argument the appellant shall furnish 
a printed copy of the case to each of the judges, and shall deliver 
nine other copies to the clerk. Each party shall, at the same time, 
furnish to each of the judges a printed copy of the points on which 
he intends to rely, with a reference to the authorities which he 
intends to cite ; and shall deliver nine other copies to the clerk, and 
three copies to the counsel of the adverse party. 

In all appeals to this court, heard as motions under subdivision 
four (4) of section eleven (11) of the Code of Procedure, as amended 
in 1867, the appellant shall furnish the court with the number of 
printed copies, required by this rule in calendar causes, of all papers 
used in the court below upon which the order appealed from was 
founded; and each party is also required to furnish the court with 
printed points, as in calendar causes. 

The cases, points and calendars delivered to the clerk, shall be 
disposed of as follows : One copy of each shall be kept by the 
clerk, with the records of the ocourt. Two copies thereof shall be 
deposited in the State Library, one copy shall be deposited in each 
branch of the library of the Court of Appeals, one copy shall be 
deposited in the library of the New York Law Institute, one copy 
shall be deposited in the law library of Brooklyn, and one copy 
shall be delivered to the reporter. 

(1.) POINTS — Meaning of the word.] The word "points " includes the heads 
of an ai'gument together with the authorities cited, but not the argument at lengi;h. 
The expense of printing the latter will not be allowed as a disbursement. (Gray 
V. Schenck, 3 How. Pr., 231.) 

(2.) NuTwerouH exceptUma-^^uty of cov/nsel.] (Hebbard v. Haughian, 15 

Alb. L. J., 494.) 
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(3.) WAIVBR OF BZOBPnONS— When not stated m points or argued^] 
Bxceptions not noticed in counsel's points, nor ai^gfued, are deemed waived, 
fatherland v. Rose, 47 Barb., 145 [Gen. T., 1866J ; Cumings v. Morris, 3 Bosw., 
660 [Gen, T., 1858] ^ Pratt v. Strong, 3 Keyes, 54 [1866].) 

Rule 9. 

statement of Facts on the Points— Dlsensslons on (tnestlons of Fact 

In all cases each party shall briefly state upon his printed points, 
in a separate form, the leading facts which he deems established, 
with a reference to the folios where the evidence of such facts may 
be found. And the court will not hear an extended discussion upon 
any mere question of fact. 

Rule lO. 

Only one ConnscI to lie Heard on Each Side. 

In the argument of calendar causes and motions, only one (Counsel 
will be heard on each side, unless the court shall otherwise direct. 

Rule I I . 

Criminal Cases Preferreii on Catoidar. 

Criminal cases shall have a preference, and may be moved, on 
behalf of the people, out of their order on the calendar. 
^ Appeals and writs of error in criminal cases, brought after making 
up the annual calendar, or too late to be placed upon said calendar, 
may be put upon the calendar at any time, and brought on for a 
hearing as preferred causes, upon a notice of fourteen days ; and it 
shall be the duty of the clerk to place such causes on the calendar 
for the day for which they shall be noticed, or upon which the 
cause shall be ordered by the court or stipulated by the parties to 
be heard. 

Appeals and writs of error in criminal cases, brought during the 
current year, may be put on the present calendar under this rule. 

Rule 12. 

Snbmittin^ Case on Printed Argnments. 

Hereafter cases will not be received upon submission until reached 
in the regular call of the calendar. 

Rule 13. 

Motions. 

Motions will be heard on the morning of the first Tuesday, and on 
the morning of every second Tuesday thereafter during the term, 
before taking up the calendar. 
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Where ,iM)tice has been given of a moticm, if no one shall appear 
to oppose, it will be granted as of course. 

if a motion be not made on the day for which it has been noticed, 
the opposing party will be entitled, on applying to the court at the 
close of the motions for that day, to a rule denying the motion, with 
costs. 

As to procednre on motion day, see ante. 

(1.) MOnON PAPSRS — JSntiUedinajfpeUcOeoottrt.] Motion papers should 
be entitled in this eoui't notwithstanding' section 274 of the Code, declaiing that 
"the title of the action shall not be changed in consequence of an appeaL 
Papers not so entered cannot be read." (Clickman v. Clickman, 1 N. Y., 611 
[1848].) 

(2.) Motion to amend undertaking — where to he nmde,] On an appeal 

from the Supreme Court to the Court of Appeals a motion to amend the under- 
taking given on appeal is properly made in the Supreme Court. (Sullivan v. 
Conners. 10 N. Y. W. Dig., 455 [Gen. T., September, 1880].) 

(3.) DI8ia88AIi OP APPBAL-- Motion for—affidavit on— what it must 
contain] An affidavit to ground a motion to dismiss an appeal, because the suit 
in the Supi*eme Court is a continuance of one commenced before a justice, must 
show the fact in terms, that the justice was ousted of jui*isdiction by the giving 
of thQ undertaking required by section 56 of the Code. (Lalliette v. Van Keu- 
ren, 7 How. Pi-., 409 [Court of Appeals, 1863].) 

(4.) Motionfor—onwhat it may be based,] A notice of motion to dismiss 

an appeal which states that it is based on the i*ecord in the case is sufficient. 
(Broome v. Taylor, 5 N. Y. Weekly Digest, 181 [Court of Appeals, 1877].) 

(5.) SBOURTTY — Required on an appeal which 'may be heard as amotion,] The 
fact that an appeal can be argued as a motion. does not make it any the less an 
appeaL An appeal under subdivision 4 of section 11 of the Code cannot be 
taken without the security required by the Code. (Cowdin y. Teale, 3 N. Y. 
Weekly Dicjest, 232 [Court of Appeals, 1876].) 

See Code of Gvil Pi-ocedure, $ 1326. 

(6.) APPEALS FROM ORDERS— What appeals may be heard as motUms.] 
(See Code of Civil Procedure, § 1^.) 

Rule 14. 

Renlttltvr. 

The remittitur shall contain a copy of the judgment of this court* 
and the return made by the clerk below, and shall be sealed with the 
seal and signed by the clerk of this court. 

CODE OF CIVIL PROCEDURE. 

§ 194. Itemittitur-'^Tien judgment absohite to be rendered— ^oceedingstTierean, 
§ 405. Judg^nent reversed on appeal^ and no new tried awarded — party 'inay 

eouMnenoe new action within one year, 
§ 1005. Hestitution — when a new trial is granted, 
J 1319. Judgment wholly or partially affirmed en' modified on appeal^ must be 

enforced by court in which it was rendered, 
2 
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,§ 1^20. Order wkdU^.^ partially ^fflnrifid or modified of» a(ppoal may be eitforoed 

by a(pfpellate court, or fiourt bdow, 
{ 13^. Mode of oancdUiig docket of reversed or ^nodificd Judgment. 
{ 1822. W/ien etjuih reversal vx^ in the Cowrt of Appeals. 
j 1328. BestitrUion — when awarded. 

{l.yBSM^VtVUR-^Whenit should be ismed, and sent to court belou),] Where 
a retura has been tiled, and any order is made which disposes of the entire 
appeal, it is proper to send down a remittitur, although it may not be an order 
on the merits. (Di-esser v. Bi-ooks, 2 n1 Y., 559 [1850] ; 4 How., 184.) 

(2.) W7iat it ^nay direct] The Court of Appeals can neither direct the 

aetion of the Supreme Court in 'advance, noi* review its action upon an applica- 
tion for relief, after the exeixase of its discretion. (In re Peugnet, 5 N. Y. Weekly 
Digest, 222 [Com-t of Appeals, 1877].) 

(3.) Dismissal of an appeal — authorizes a remittitur,] The dismissal 

of the appeal is such a judgment of the Court of Appeals as authoiizes a remit- 
titur of the pixKJeedings to the court below. (4 How. , 184 [Court of Appeals, 1850] .) 

(4.) ABfflNBMBHT^ Cf remittitur not proper after it has been filed in the 
oourt below.'\ The Coui-t of Appeals'^sannot amend a remittitur filed in the court 
below, unless it is retui*n«i. (Salmon v. Gedney, 75 N. Y'., 479 ; S. C, 8 Weekly 
Digest, 202 [Coui-t of Appeals, 1878].) 

(5.) Remedy for error in the substance of the judgment remitted — irregu- 
larities -r- how cured. ] JSemble, that the only remedy for an eii'or in the substance 
of the judgment is by a new appeal. Irregularities may be cured on motion, 
after a retuni of the reitiittitur by the court below, on request. (Lawi'ence v. 
J^nk of the Republic, 6 Robertson, 4^ [Gen. T., 1806] ) 

(6.) : Retwmof to appellate court — mmst be on suggestion of appellate court.] 

A remittitur regularly tilud in the court below will not be taken off ivom file, after 
an order has been entered to execute the judgment of the appellate court, with- 
out a suggestion ffom such court that the remittUur does not conform to its 
judgment, or has been u'regularly issued. (Boga^us v. The Rosendale Manu- 
facturing Company,^! Duer, 592.) 

(7.) Inferior tribunal — cannDt remand canseto the appellate court, witJumt 

its absent.] When the Court of Appeals have remitted a cause to the inferior 
tribunal that fui*;^her pi*oceedings may be had,4lie subordinate court has no power 
to remand the cause to the appellate court in ordei* that it may modify its deci- 
sion without the assent or direction of the latter court, by resolution or order. 
(Vermilyea v. Seldon, 9 How. Pr., 41 J see Mui-ray v. Blatchfoini, 2 Wend., 221.) 

(8.) Return to appellate court — wTiat must be shown to procure it.] After 

the remittitur from the Court of Appeals has been filed in the court fix)m which 
• the cause was removed by the appeal, a moticwi to restore it to the Com't of Ap- 
peals, with a view to its amendment or connection there, cannot be entertained 
in the court below. The infenor court has no authonty to grant such an applica- 
tion without the express assent or direction of the appellate court, authenticated 
by its certified rule or order ; jwich assent or dii-ectipn ca«not be ascertained by 
aflfldavits, or by the opinions, declarations or acts of the members of the com't 
individually. (Selden v. Vermilyea, 3 Sand., 683 [1850] ; S. C, 6 How. Pr., 41.) 

(9.) Betwm to eowrt remitting the Judgment — request therefor how to be inade.] 
The request of the appellate court for a i^eturn of the remittitur, must be made 
by resolution by the appellate court as a body, and not by the order of any 
member of it. (Lawreiice v. Bank of the Republic, 6 Robertson, 499 [Gen, T,, 
1866].) ' 
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(10.) Not corrected upon extrinsic evidence.] The Court of Appeals cannot 

re-examine a case and cori'ect a remittitur upon affidavits or extrinsic evidence, 
makings a case different fh)m that brooght tip by the appeal. (In re Peugnet, 5 
N. Y. Weekly Digrest, 222 [Court of' Appeals, 1877].) 

(11.) When Court of Appeals loses junsdictUm of the case,] The Court 

of Appeals does not lose jurisdiction of a cause bi*ougfht before it upon appeal 
until the remittitur has been filed in the court below and that court has taken 
some action thereon. (People ex rel. Smith v. Village of Nelliston, 79 N.Y., 
638 [December, 1879].) 

(12.) Filing i7i court below -^ what is,] The mere comings of the remittitur 

to the hands of the clerk of the court below is not an actual filing. So held, 
where the clerk on bemg served with a stay granted by a judge of the Court of 
Appeals, handed the remittitur back to the attorney without having marked it 
filed, and expressly refused to file it. ♦ (Cushman v. Hadfield, 15 Abb. Pr. [N. S.J. 
109 [Court of Appeals, 1873].) 

(13.) Mere filing of, with clerk of court heU/w, does not authorize any pro- 
ceedings thereon] The remittitur must be brought foimally to the attention of 
the court below, and the judgment made one of its judgments, and until this is 
done no proceedings can be taken to enforce the judgment of the appellate coui't ; 
mei'ely filing the remittitur with the clerk, and adjusting the costs, is not suffi- 
cient. (Seacord v. Morgan, 17 How. Pr., 394 [Gen. T., 1859].) 

(14.) . Fding in violation of order — no filing.] The filing of a paper in 

violation of an order of the court is, in legal contemplation, no filing. (Marahall 
v. Macy, 5 N. Y. Weekly Digest, 90 [Sup. Ct., 1877].) 

(15.) JExparte order, correcting remittitur as to costs,] . The Court of 

Appeals has jurisdiction to make an exparte oi*der connecting a remittitur as to 
costs, which has been filed with the clerk of the court below but on which no 
action has been taken in that court. (People ex rel. $mith v. Village of Nellis- 
ton, 79 N. Y., 638 [December, 1879].) 

(16.) Decision of Court of Appeals may he corrected^ after remittitur is filed 

in court below, ] Where the order entered on the decision of a cause in the Court of 
Appeals does not coiTectly state the judgment pronounced by the court, it Will 
be amended on motion, notwithstanding the remittitur may have been sent to 
the clerk of the court below, and filed there. (Palmer v. Lawi^ence, 5 N. Y., 
455 [1851].) 

(17.) Appeal dismissed for non-service of papers — 7iot re-instated after 

remittitur is filed,] When an appeal has been dismissed, because of a neglect to 
serve papers and the remittitur filed, judgment entei'ed and execution issued in 
the court below, the appeal will not be re-instated. (Jones v. Anderson, 71 N. 
Y., 599 [1877].) Remedy in such case. (Id.) 

(18.) Stay granted by court below so as to allow a motion for a re-argument ] 

After the determination of an appeal, the coui*t below will not order the filing of 
the remittitur to be stayed upon the affidavit of the applicant that he intends to 
apply for a re-argument in the appellate court ; otherwise whei-e the appellate 
court g^nts an order to show cause why a re-argument should not be had. 
(Jarvis v. Shaw, 16 Abb. Pr. R., 415 [Sp. T., 1863].) 

(19.) — He-argument in Court of Appeals — on what papers to be heard,] A 
re-arg^ment in the Court of Appeals must be on the record used on the former 
argument. (Hunt v. Church, 73 N. Y., 615 [1878].) 

(20.) TTie Court of Appeals cannot affirm a Judgment as to one part, and 

order new trial as to another,] When an action at law embraces a number of 
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claims, the Court of Appeals has no power to affirm the judgment so far as it 
allows one item or claim and send it back for a new trial as to others. (Wolster- 
holme V. The Wolsterholme File Mfg. Co., 2 N. Y. Weekly Digest, 128 [Com-t of 
Appeals, 1876].) 

(21.) After issuing and btfore filing of-— Court below acquires jurisdiction 

of cause.] The court below has jurisdiction, after the remittitur has been issued 
from the Court of Appeals, under the seal of that court, and has been delivered 
to the prevailing party, as is the practice in that court, with a view to have it 
remitted to the court below, the latter court has jurisdiction of the cause, 
although the r&tnitUtur is not actually tiled with the clerk below ; and if a new 
trial has been awaixied the court below may go on and try the cause. (Judson 
V. Gi-ay,'17 How. Pr., 289 [Court of Appeals, 1859].) 

(22. ) Not filed — will sustain a new trial.] After the remittitur has issued 

from the Court of Appeals, under the seal ai that court, and has been delivered 
to the pi'evailing party, with a view to having it I'emitted to the court below, the 
latter com't has jurisdiction of the -cause, although the remittitur is not actually 
filed with the clerk below ; and if a new trial has been awai*ded, the court below 
may go on and tiy the cause, and the objection that the remXttitur has not been 
filed is not taken until after the trial has begun. (Judson v. Gray, 17 How. Pr., 
289 [Court of Appeals, 1859].) 

(23.) Not fonnally adopted by court below — subsequent appeals not 

affected thereby.] The confirmation by the court below of its prior judgment, 
and that of the appellate court, where it is simply one of affii'mance or i-evei'sal, 
is a pui*ely formal act. The omission to pi^ocure it is disi-egartled in the appel- 
late court on the appeals fi'om subsequent oitiei's. (Chautauqua County Bank 
V. White, 23 N. Y., 347 [1861].) 

(24. ) Judgment — not affected by reasons assigned in opinion. ] The i-easons 

assigned by an 9'Ppellate court for revei'sing a judgment fonn no part of the 
judgment of such court, and cannot be used to modify its effect. Whei-e on 
appeal from an oixier gi'anting a new trial the Court of Appeals rendera judg- 
ment absolute against appellants, it is obligatoiy upon the court below to enter 
judgement in favor of i*espondent upon all the issues in the action. (Wilson v. 
Pahner, 11 Hun, 325-327 [Gen. T., 1877].) 

(25.) Remittitur con^ltLsive evidence that an appeal was taken.] In an 

action on an undertaking given on an appeal to the Court of Appeals, the refinit- 
titur from that coui't, showing that an appeal was taken and that the judgment 
was duly affirmed, is conclusive evidence that the appeal was duly taken. (Hill 
V. Burke, 62 N. Y., 11 1 [1875].) 

(26.) Finding of a referee that a remittitur was filedf is conchtsiveJ] A 

finding of a referee that the remittitur from the Court of Appeals, containing the 
affirmance of a judgment, was filed in the Supreme Court by its order, is con- 
clusive of the facts and of the i*egularity of the pix)ceedlngs. (Seacord v. Mor- 
gan, 4 Abb. Pr. R. [N. S.], 257 [Court of Appeals, 1867].) 

(27. ) COSTS — Entry of judgment, in court below — costs — how adjusted, j The 
proper practice in respect to the fonn of entering judgment in the court below, 
upon remittitur from the Court of Appeals, when the appeal is tiismissed by reason 
of the appellant's failure to serve printed copies of the case, is to direct by order 
that the judgment of that court be made the judgment of the court below and 
to insert the costs of appeal when adjusted in the latter judgment. (The Union 
India Rubber Co. v. Babcock, 1 Abb. Pr., 262 [Sp. T., 1854] ; a C, 4 Duer, 
620.) Form of judgment upon a remittitur given. (Id.) 
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(28.) — Judgment including costs, entered ex parte — irregular only a>stothe 
ccstsS[ Although an entry of judgment upon a remittitur tvom. the Court of 
Appeals, with the costs inserted therein as adjusted, in the absence of the attor- 
ney of the unsuccessful party is iiTegular, the whole judgment is not void for 
irregulainty in inserting such costs. The in*egularity being confined to the entry 
of the award of costs, can be cori-ected by amending the judgment-roll docket 
and execution, by striking it out. (Lawrence v. Bank of the Republic, 6 Robert- 
son, 497 [Gen. T., 1866].) 

(29.) Adjtbstment o/, hy court helxrWy if clerk cannot.^ "When an oi-der 

of the General Term is affii»med by the Court of Appeals, with costs, and the 
cause is remitted to the Supi'eme Court, that coui*t has power to adjust the 
costs in cases where the clerk of the coui't cannot do it. (Cochran's Executors v. 
Ingersoll, 11 Hun, 342 [Gen. T., 1877].) 

(30.) On reversal of interlocutory order — luno a>djusted.] The proper 

practice in case of a remittitur from the Court of Appeals on their revei-sal, with 
costs, of an interlocutory order, is to apply to the court or a judge to adjust the 
costs. (Bix)wn V. Leigh, 13 Abb. Pr. [N. S.], 305 [1872] ; S. C, 50 N. Y., 427.) 

(31.) Cannot be added by the Supreme Court to a judgment entered on a 

remittitur,] The Supreme Court cannot, on the retura of a remittitur, add any 
new aad independent direction to the judgment of the CJourt of Appeals, e. ^., 
for the costs of the appeal to that coui't, beyond what may be requii-ed to cany 
that judgment into effect. (McGregor v. Buell, 1 Keyes, 153 [1864] ; S. C, 3 
Abb. Dec, 86 ; 33* How. Pr. R., 450.) 

(32.) Court of Appeals tnay correct a>s to costs after filing.] The court of 

Appeals may make an ex parte oi'der cori-ecting remittitur as to costs after it has 
been filed and before acftion taken in the court below. (People ex I'el. Smith v. 
Village of Nelliston, 79 N. Y. 638 [December, 1879].) 

(33.) JUDGIISENT — No judgment can be entered on a remittitxtr of an order 
reversing an interlocutory order,] No judgment can be entered upon a remittitur 
of an order of the Court of Appeals revei-sing an interlocutory order of the 
Supreme Court. (Br<^vn v. Leigh, 50 N. Y., 427 [1872.].) 

(34.) Irregularity of order of appellate court — not a ground for vacating 

the judgment entered on the remittitur,] The Supi'eme Court cannot upon motion 
vacate a judgment entered upon a remittitur on account of the iiTegulanty of the 
order of the appellate court. (Newton v. HarHs, 8 Barb., 30 [6 Sp. T., 1850].) 

(35.) Remedy.] If the oMer is in-egularly or impei-fectly entei*ed in the 

Court of Appeals, that court must grant the relief. (Id. [Sp. T., 1850].) 

(36.) Form of judgment upon a retnittitur given,] (The Union India Rub- 
ber Co. V. Babcock, 1 Abb. Pr., 262 [Sp. T., 1854].) 

(37.) RBSTiTU'i'iON -r- By court below.] The court below may award resti- 
tution. (Whitbeck v. Patterson, 22 Barb., 87.) 

(38.) Cannot be enforced by proceedings for contetnpt ] Where the judg- 
ment IS revei'sed, restitution cannot be enforced by execution against the pei-son 
or by pi*oceedings for contempt. (O'Gara v. Kearney [Danporth, J., Court of 
of Appeals, May 27, 1879], 19 Albany L. J., 498 ; S. C, 77 N. Y., 423.) 

(39.) Power of the Supreme Court where one party is insolvent.] Power of 

Supreme Court on motion for restitution, where the judgment of i-evei'sal directs 
a new trial, to guard the respondent from Iqss on account of the insolvency of the 
appellant. (Marvin v. Brewster Iron Mining Co., 56 N. Y., 671 [1874].) 

(40.) When judgtnent is reversed absolutely y restitution must be aioarded,] 

When the Judgment is reversed absolutely, there is no ground for exercising any 
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discretiony aod restitation should be ordered. (Id. ; also, Betaa v. Baldwin* 9 
Hqw. Pt., 80 [Sp. T., 1853].) 

(41.) — r W^iew restittdion can only he awarded by the camt.'] "Where a judgf- 
ment of tl^e coui't below has been paid before writ of error brought but not satis- 
fied of record, the plaintiff iii cn-or cannot on the reversal thereof enter a sugges- 
tion and awai*d restitution of payment in his record of revei^sal without leave of 
the court. (Sheridan v. Mann, 5 How. Pr., 201 [Sp. T., 1850].) 

(42.) TV Tien restitution is a matter of course.] It is otherwise wherfe a 

judgment o^the couH below is satisfied of rejcoi-d; there the evidence of pay- 
ment comes up with the record, and i-estitutLon is a matter of course. (Id. [Sp» 
T.,1850].) 

(43.) ^-^Itis dA8cret\orutry v^th the court to. avwrdrestUntionJ] th^ provis- 
ion of the Code as to restitution on reversal on appeal is not, imperative, but 
leaves th^ matter open for the exercise of discretion by the court.. (Coster v. 
Peters, 7 Robertson, 3b6 [Gen. T., 1868]; S. C, 4 Abb. [N. S.], 53.) 

(44.) -~—^ How far restitution rests in the discretion of the courL] The lan- 
guage of the Code requh-ingan appellate court to order restitution, upon the 
revei'sal of a judgment is imperative; yet whether, restitution* as a matter of 
strict inght,. will in all ca^es be ordei'ed whei*e the judgment.of reversal is not final 
but directs a new trial, and for reasons which do not preclude the respondent 
from fui ther maintaining the action, doubted. (Marvin v. Brewster Iron Mining 
Co., 56 If. Y., 671 [1874].) 

(45.) Restitution not awarded where a newtrfaliai>rderedt UTiIess the remit' 

titur directs it.] . When the appellate court directs a ne^ trial, i-estitution will 
not be directed unless the remittitur contains such direction or the judgment is 
reversed for such reasons as would preclude the plaintiff fmm succeeding on such 
new tiial. (Young v. Bi-ush, 18 Abb. Pr., 171 [Gen. T., 1864],) 

(46.) Deposit of 'inqney.] When restitution affected by oMerihg a deposit 

of the money in court to abide the result of new trial. (Britton v* Phillips, 24 
How. Pr.R., 112 [Gen, T., 1862].) 

(47.) — - I^roper practice to obtain restitution.'] The pimctiee of applying to 
the Supreme Coui*t on affidavit for leave to make a suggestion on the record in 
such case to lay the foundation of a judgment for i-estitution, approved. [Saffwd 
V. Stevens, 2 Wend., 158 [Com-t of Errora, 1828].) 

(48.) Notice should be given of an application for restitution.] It is iiTeg- 

ular to permit a judgment of i*estitution to be entei'ed without notice to the party 
to be affected by the order, when it has not been dii-ected by the appeljate court 
in the remittitur. (Young v. Brush, 18 Abb. Pi-., 171 [Gen. T., 1864J.) 

(49.) — Remedy to get re-possession of premises.] On setting aside a judg- 
ment giving plaintiff possession of certain premises, undei* which he has been put 
in the actual possession thereof, the defendant's remedy to compel restoration is to 
api)ly at special term for an order to show cause why possession should not be 
restored to him, and an oinier granted on its return is sufficient to restore the 
possession to defendant. (Dawley v. Brown, 43 How, Pr., 17 {Gen. T., 1872].) 

(50.) Restitution where a judginent is reversed and a new trialordered in 

an action qf ^ectinent.] Where a judgment for plaintiff in an action of ejectment 
is reversed and a new trial ordered, restitution to the plaintiff of the premises in 
question will be ordered as of course, but without prejudice to the rights, if arfy, 
of a liurchaser pendente lite. (Coatar v. Petei-s, 4 Abb. [N. S.], 53 [Gen. T., 1868].) 

(51.) Reversal of judgment in quo warranto.] Where, under an adverse 

4udgment in ah action in the natui'e of a quo warranto the defendant, who was 



Digitized by VjOOQIC 



)k^l>0fi8ei38icm of:thl9 oiftc^y^havi&g a o^rtlUbii^ of eleotibii fW>iiii tlid^^^iy c6!i^ ' 
rated board of oMivaBaera, was r^iatmftd itom the office ; -hi^tfatKl'Upoii' the 
reversal of the judgment in the Court of Appeals that cotirl hftd power tod it 
was proper to compel restitudon of the rights lost by meanff of th^ errepecus 
jiidgment (People ex rel. Dailey v.* Livingston, 80 K. Y., 66 [February, 1880].) 

(52. Merits not considered,] Tliat the court would not look into the case 

to 8^ in which way the merits inclined as between the two contestants. (Id.) 

(58.) A Judgment on^ a r6mUii&ikr U n6t cm ctetikbt determinatUm (^ the 

oourtMcWfOnd'isnot appeaUMe.] . A judgment entered upon and in conformity * 
with a remittitur fi'om the Court of Appeals is not an actual determination of the 
oouH below, and is not appealable to the Court c^ Appeals* (Y/Ukms Vr Earie, 
46 N. Y., 86^ [1871].) 

(54.) '-^■^JHreistienforrestUfUititm'-is ertforcec^UbyeoeecuMdm] A direction 
for the restitution of money paid upon a judgment which has been set a»de upon 
motion or reversed upon appeal, as authoiized by the Code of Civil Procedure 
(§$1292-1323^^ is in effect a judgment ''for a sum of money **(§ 1340), and is 
enforciWe by ^teuutiori. ((yCNw-a v. Kearney, 77 N. Y., 438 fMay, 1879]i) 
• (55.) — i^ NtfiffiGt^^ to ofte^ is^not a contempt,] The court has no atithority to^ 
make a^ ord^ punishing a party as for a contempt beeanae of his not com}^ 
ing with direotioiiaaa to r4S^tt^on. (Id.) 

RIM^ 10. 

On AfflraiiMe by Deflialt— Realtliter t» le stayed. 

When a decree or ord^r shall be affirmed by the default of the 
appellant, the 7*i«miWiftiir shall not be Bent to the c^iirt below^ unless 
this court ^shali otherwise diteet, until ten days after notice of the 
affirmance shall have been served on the attorney of the appellant. 
Service of the notice shall be proved to the clerk by affiidavit or by 
the wril^n admission^ the attorney on whom it w^s served*- 

See notes^kid^ Rule 16. 

(1.) DBFAU^T — Opening of rUpon^Dhattenns*l The usual terms^ T«$qu&ed 
bythecoui't in opening a regular d^ault, upon what may be considered the 
ordinary excuses. <Conant v. Vedder, 4 How. Pi». ^ 141 [Cotirt of Appeals, 1849].) 

(2.) HeveraalbydtfaM'-^'nde appiies t&,] Whea the judgiafent of the 

court below is reversed by default in not jcHuing iii errors the remittitur (Should 
not be sent to the court below until ten days have lapsed; (Lyme v. Ward;- 1 
N. Y., 581 [1848]*) 

(3.) Jtfo^io9» to open, after JUing of remittitur in court hdow — toahOe.] 

Where a judgment is affirmed by default, it is too kfte to move to open the 
default, after the remittitur has been filed in the court below^ The object of , the 
fifteenth rule was to give the appellant time to make the application beSn^ the 
filing of the remittitur. (Latson v. Wallace^ 9 How. Pr., 834 [Court of Appeals, 
1864].) 

RCilie i ei 

The tithe prescribed by these rules f6r doing any act may be 
enlarged by the court or by either of the judges thereof; and either 
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of the ju^ea may make orders to stay proceedings, which, wh^i 
served with papers and notice of motion, shaU stay the proceedings 
according to the terms of the order. Any order may be reveled 
or modified by the judge who made it.; or, in case of his absence or 
inability to act, by either of the other judges. 

OOl>B OF CIVIL PROOBDURB. 

§ 772. Ot6xt nuide orU of court without rtotioe — where made^ how vacated or ' 

7nodiJled, 
§ 775. Stay of proceedings not to exceed twenty days. ' 

} 776. Subsequent applUiation for order after denM of pri^ 

granted on, vacated. 
§ 778. Person tnaking application, guUty of contempt. 

See notes under Rule 15. 

• 

(1.) STAT OP PROOBBDINOa— Staying filing of rmnittitur — motion 
papers and notice — order may be served without,] Rule 16, which provides that 
either of the ..judges may make pi-ders staying proceedings, which, when served 
with papers and notice of motion shall stay the prooeedii^gs, does not prevent a 
judge fiH>m staying the filing of a remittitur without service of pa|)ers and notice 
of motion. (Cuphman v. Hadfield, 15 Abb. Pr. [N. S.], 109 (Coart of Appeals, 
1873].) 

(2.) After issuing of remittitur — cannot be granted ahsotutely ex parte, by 

single judge.] A single judge of the Court of Appeals cannot stay pi'oceedings 
by an ex parte oi*der, absolutely, after a remittitur has been issued and placed in 
the hands of the prevailing party. An enti-y of judgment in piu^uance of the 
remittitur will therefore be formally correct, notwithstanding such an order. 
(Lawi'ence v. Bank of the Republic, 6 Rob., 497 fGen. T., 1866] ; see contra, 
Cushman v. Hadfield, 15 Abb: [N. S.], 109 [Court of Appeals, 1873].) 

(3. ) f Staying the filing of a remittitur — what filinig insufflcient.] A single 

judge of the coui*t may order the filing of a remittitur to be stayed in whosoever 
hands it may be at any time before it is actually and regularly filed in the court 
below. The mere coming of the remittitur to the hands of the clerk of the court 
below, is not an actual filing. (Cushman v. Hadfield, 15 Abb. Pi\ [N. S.], 109 
[Court of Appeals, 1873].) ^ ' 

(4.) — - Filing in violation of] The filing of a remittitur in violation of an 
order of the court is, in legal contemplation, no filing. (Marshall v. Macy, 5 
N. Y. Weekly Digest, 90 [Supreme Court, 1877].) 

(5.) Control of every court over its process, order or judgment,] The 

inherent power of every court of record, unless expressly restrained by statute, 
to vacate, on motion, its process, order or judgment, to prevent a perversion 
thereof, or to frustrate oppression, has not been impaired by the Code of Civil 
Procedure. (5 Abb. [N. C], 159 [Gen. T., 1878].) 

Rule 17. 

Call of CaleniUr. 

Eiglit causes only will ba called ou any day, but after ^uch caU, 
causes ready on both sides will be heard in their order. A^y cause 
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vrhicli is regularly called and passed, without postponement by the 
court for good cause shown at the time of the call, vrill be placed 
on all subsequent calendars, as if the return had been filed on the 
day when it was so passed. 

Causes upon the calendar may be exchanged one for another, of 
course, on filing with the clerk in court, a notice of the proposed 
exchange, with the numbers of the causes, signed by the respective 
attorneys or counsel. Upon all the subsequent calendars, each of 
said causes will take the place due to the date of the filing of the 
return in the other. 

Any cause except the first eight upon the calendar, may be struck 
therefrom before it is reached, of course, and without prejudice, by 
the clerk in court on consent of the parties who placed the same upon 
the calendar, at any time during the first week of term. 

See ante, pa^e 2. 

Rule 18. 
Doty of Cterk as to Exchanged Caases, and Calendar* 

The clerk must keep a memorandum of such exchanged and 
passed causes, and place them upon all subsequent calendars, in 
accordance with the foregoing provisions. 

Rules 6, 9, 10 and 17, with a notice that " sixteen copies of cases 
and points are required," must be printed on the first leiaf Of the 
calendar. 

Rule i9« 

Each Coonsel Ltmlted to Two Boars* 

In the argument of a cause, not more than two hours shall be 
occupied by each counsel, except by the express permission of the 
court. 

In the argument of an appeal from an order not more than thirty 
minutes shall, without eicpress permission of the court, be occupied 
by each counsel. 

RulefiO. * 

Preferred Canses* 

According to ^idsting laws, causes which are preferred take their 
preference in the following order : 

1. Criminal actions. 

2. Cases of probate, in which the appeal prevents the issuing of 
letters testamentary or of general administration. 

3. Appeals ia which the sole plaintiffs or defendants are executors 
or administrators* 
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4. All otiier^pfrrferred cases. 

5. Appeals from orders entitledto be hieard as motioiDSj ptufsuant 
to subdivisiott 4 of section 11 of the Code of Pi^ocedore; and sucfr 
appeals shall be entitled to preference as to each other, when tVw or 
more are moved at the same time in their (^4^i^ on the ^a^da?, bat 
vdH be heard as preferred cases onlj^ on motion dayB* 

Appeals from orders entitled; to be heard as nM)tiond itiay^ ujpdn 
the request of either party» affeer the filing of the retrain, be noticed 
and put upon the calendar, and brought on for hearing on any^motkm' 
day. 

Any party clsdmMg a p«rfetence must so state in hSii notice of 
argument to the opposite party, and to the clerk; and he must also 
state the ground of such preference, so as to show to which- of the 
above classes the case belongs^ and in appeak from'order% th&gen^ 
eral character of the order appealed from. 

In making up the calendar, the clerk will place the .preferred 
causes at the head in the order above prescribed. A preferred cause, 
being once passed without reservation, will take its place on subse- 
quent calendars witiiout prefei!enc6. 

The foregoing ntle appears io hive beemnaierfaUy modified by the Codeof 
Civil Pi*ocedure. The sections of the Code are therefore given in ftdl^ 

OODB OF OnrZL FROOmHTRB* 

{ 789 — Pr^erence of certain actions by the people, ] A trial, motion, appeal op 
hearing, in an action by the people to recover money, funds, ci'edits, or other prop- 
erty, held or owned by the State, or held or Owned, officially or otherwise, for, op 
in behalf of, a public op governmental interest, by a municipal or other public 
corporation, or by a board, officer, custodian, agency or agent of the State, or of a 
city, county^ tdwn, village or other division, subdivision, departnneBt,!or poi-tion 
of the State, which the defendant has, without right, obtained, received, con* 
verted or disposed of; or to recover damages, or other compensation, for so 
obtaining, receiving, paying, converting, or disposing of the same, or the aiding 
or abetting thereof, is entitled, on the application of the Attorney-General^ to a 
preference over any other business, at a tePm or sitting of any court of the State, 
Irrespective of its place upon the calendar. 

§ 790 — Of qfimiiud actions.] A criminal action, including an appeal or other 
proceeding in a criminal cause, is entitled, imder the direction of the coui*t, to 
preference in the trial or hearing thei'eof, over all civil actions and special pro- 
ceedings, except as prescribed in the last section. 

§ 791 — Among oivU actUms.] Civil causes are entitled to preference ^mong 
themselves, in the trial or hearing thereof^ in the following oider, sextaiterthe 
causes specified in the last section but one : 

1. An action or special proceeding brought' by or against the- People of the 
State, or by or against any State officer or board of State officers as such, and in 
which the people, or such officer or board appear by the Attorney-General j 
where the Attomey*General has given notice, at the time of service of notice of 
trial or argument, of a particular day in the term on which he wiH move it. If 
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llie aation or Bp&eM proceeding ia not moved by hiih for trial or argument on 
that day, or aa aoon thereafter, in the same term, as the court can hear it, the 
other party may then move the tiial or argument; otherwiae, it shall not be 
moved out of its order at that term, except by the special order of the court. 

2. An actioa or special pi^oceeding, in which a board of officers exerciang 
powers conferred by a statute for the. protection of public health* or public or 
private property, or fur the pi'eventipnor puni^ment of violations of a statute . 
relating to either of those subjects* or the. commissioners of idiots in the city of 
^ew York ai*e parties, where a notice, mmilar to the notice prescribed in the last 
subdivision, has. been served by their attorney, at the time of service of the 
notice of trial or argument. The provisions of the last subdivision, relating to 
moving the trial or argument^ apply to a cause iR^thin this subdivi8i0n« 

8. In the Court of Appeals or the Supreme Court, an appeal taliien by eitlier' 
party, in an action or special proceeding other thanas specified in subdivision 
first of this section, where the people of the State, or a board of State oflcers, 
are sole parties, or a State otficer is a sole party, plaintiff or defendant 

4. In the Court of Appeals, an action, a party to which has died, pending the 
action, where the pendency of the action prevents a final settlement of the estate 
of the deceased party. 

5. In any court, an action, in which an e?Eecntor or administrator Is the sole 
Itlaintiff or sole defendant ; an action for the construction of^or an adjudication 
upon a will, in whidi the adminisU«»tor with the will annexed, or the executoi' 
of the wUl is joined, as plaintiff or defendant, with one or nM)re oth^ parties ; an 
action in which a i*eceiver of a savings bank is sole plaintiff or sole defendant, 
and, in the Court of Appeals or the Supreme Court, an ap|)eal fiK)m the decree or 
decision of a Surrogate's Court, determining a will to be valid* ao^d admitting it 
to probate, or granting genei*al lettei*s of administration. 

6. An action for dower; whei^e the plaintiff makes proof, by affidavit, to the 
satisfaction of the court, or a judge thereof, that she has no sufilcient means of 
support, a^de fituu the estate in controversy. 

7. An action, against a corporation or joint-stock association, issuing bank notes, 
or any kind of paper credits, to circulate as money ; or by or against a receiver 
of such a corporation or association. 

8. An action against a coi*poration, founded upon a note, or anothers*^ evidence 
of debt, for the absolute payment of money ; an action upon an undertaking 
given upon an appeal to the Court of Appeals, or to stay the execution on an 
appeal to the Court of Appeals. 

9. An action against a sheriff, in his official capacity. • 

10. A cause entitied to preference, by the general rul^s of practice* or by the 
special order of the court in the particular case. 

Where an issue of law and an issue of fact, or two or more other questions of 
different natures, come before the same term of the court for trial or hearing, the 
preference given by this section affects only the order, in which the issues or 
questions of the same nature are to be disposed of» 

{ 792 — In mcmdanms or prohibition,] Where a writ of mandamus • or ^f pro^ 
hibition has been issued, from the General Term to a Special Terpi, or a judge of 
the same court, the cause may, in the discretion of the court, or whei*e an appeal 
is taken therein to the Court of Appeals, in the disci'etion of that com*t, be pre- 
ferred over any of the causes specified in the last section, 

• Bo in the originaL 
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^ $ 798 — When am. o.n'Ze^ (« 'Mce89mry,'\ Where the right to a preference depends 
upon &tcts, which do net Aopear in the pleadings or other papei's, iipon which 
the ' canse is to be tried or hea^ the party desiring a preference must procure 
an order therefor, froi£i th<) cour » or a judge thereof, upon notice to the adverse 
party. A copy of the ordw must be served, with or before the notice of trial or 
argument. Such an ordoi \a not appealable, but it may be vacated by the judge 
or judges holding the tenric at which the preferred cause is noticed for trial or 
hearing. But a preliminary oMer is not requisite, in a case embraced within 
subdivision firat or second of \the last section but one ; and the order, in a case 
embraced within subdivision €l\'!h thereof, may be made ex paHCf and is conclu- 
sive. 

J 794 — fVTien cause passed, iMiit placed upon the calendar J] "Where an action 
or special proceeding, placed upon the calendar of a term of a coui-t of record, 
held in the city and county of Ncv York, is i-egularly called and passed, with- 
out a postponement by the court, far good cause shown, it must thenceforth be 
placed on the same or a future calendar, as if the date of the issue was the time 
when it was thus passed. 

j 795 — Note of issue to state thne when pQSsedJ] In a case specified in the last 
section, the party placing the cause upon the calendar for a subsequent term, 
must state, in the note of issue, the date of issue, as prescribed in that section. 
If he omits to do so, by reason whereof the cause retains its priority on the 
calendar, the court, on the application of the adverse party, or of its own motion, 
may strike the cause from the calendar. 

(1.) REVIEW OF HiIiEGAL ASSESSMENTS — All issues and appeals in 
any proceedings, instituted for the review and correction of illegal, erroneous or 
unequal assessments, have preference over all other civil actions and proceed- 
ings in all courts. [1880, ch. 269, } 7.] 

(2.) OOEC^BJL'TIGN— Indebtedness of^TVot affected by Code, J 471.] The 
Revised Statutes (3 R. S. [5th ed.], 756, § 9), which provides that every issue of 
fact or of law found in an action founded on any evidence of debt against a cor- 
poration, shall have a preference on the trial and alignment thereof in any court 
where the same may be pending, is not affected by section 471 of the Code of 
Procedure. (Brainerd v. New York and. Harlem Raili*oad Company^ 23 How. 
Pr., 491 [Court of Appeals, 1862].) 

(3.) Insurance policy — suit on, not covered by2Ii, JS., 4J)9, { 11.] A suit 

on a policy against an incorporated insurance company is not entitled to a pref- 
erence under 2 Revised Statutes, 459, section 11. (Anonymous, 6 Cow., 41 [1826].) 

(4.) • ** Evidence of debt for the absolute payment of money. ^^ An action 

to recover upon a policy of insurance brought after the death of the pereon 
insured and the expiration *of the time given by the terms of the policy to the 
company within which to pay it, is an action against a coi*poration founded upon 
an •* evidence of debt for the absolute payment of money," within subdivision 8 
of section 791 of the Code of Civil Procedui*e, and is entitled to a prefei'ence 
upon the calendar. (Studwell v. Charter Oak Ins. Co., 19 Hun, 127 [1879].) 

^(5.) Policy of insurance not ** evidence of a debt for the absolute payment of 

money J^^ An action on a jwlicy of insurance is not an actiotf upon an evidence of 
debt for the absolute payment of money, under section 791, subdivision 8, and is 
not entitled, on that ground, to a pi-eference on the calendar. (Guggenheim v. 
The Charter Oak Life Ins. Co., 1 Law Bulletin, 51 [Sp. T., 1879].) 

^6.) What is not an obligation for the absolute payment of money. "] A 

lease of certain wharf property for a term of years at a yeai'ly rent, is not to be 
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regarded as an obligution for the absolute payment of money within the mean- 
ing of subdivision 8 of section 791 of the Code of Civil Procedure. (Philadelphia 
Steamship Dock Co. v. Lorillard Steamship Co., 54 How. Pr., 508 [Circuit, 1878].) 

(7.) Actions to which New York city is a parti/,] Actions, in which the 

city of New York is a pai-ty, are not entitled to a preference. (Mayor v. Broad- 
way and Seventh Avenue R. R. Co., 12 Hun, 571 [Gen. T., 1878].) 



Rule 21. 

RelatlTe to Defanlts. 

Judgments of reversal by default will not be allowed. When a 
cause is called in its order on the calendar, it must be either argued, 
submitted, or passed. If the appellant fail to appear and furnish 
the court with the papers required, and argue or submit his case, 
judgment of aflSrmance by default wall be ordered on motion of the 
respondent. If the appellant only appears, he may either argue or 
submit the case, and it will be determinedon the papers submitted 
by him. If both parties appear, either or both may be heard orally, 
or submit the case on printed briefs. When any cause shall be 
regularly called for argument, and no other disposition shall be made 
thereof, the appeal shall be dismissed without costs, and an order 
shall be entered accordingly, which shall be absolute unless upon 
application made and good cause shown, upon notice to the opposite 
party within ten days, if the court is in session ; and if not, on the 
first motion day of the next meeting the court shall revoke said order 
and restore said appeal. 

(1) OBJX3CT OP THIS RULE —The rule was not intended to impose upon 
the jutlge the duty of acting as counsel for the party who does not appear to 
prosecute or defend, but to save the parties acting in good faith a further oppor- 
tunity of presenting a pnnted brief, and to save the court th^ loss of time inci- 
dent to motions to re-open judgments. (Maher v. Carman, 38 N. Y., 25 [1868].) 

(2.) 'DJlTAJJlfV ^ Of appellant — failure to appear or submit points— judg- 
ment affirmed,] Where the appellant fails eithei* t-j appear or after appearing la 
submit points in accor<iance with the provisions of this rnle, the judgment below 
should be aflirmed of course. (Kelly v. McCormick, 28 N. Y., 318 [1863] ; to 
same effect. Smith v. Martin, 3 Keyes, 373 [1867].) . 

(3.) Opening of,] The usual terms required by the court in opening a default 

upon what may be considered the ordinary excuses. (Conant v. Vedder, 4 How, 
Pr., 141 [Court of Appeals, 1849].) 

(4.) BXXVBRSAli-- By defatdt-- Mule U applies to.] When the judgment of J 
the court below is i*eversed by default in not joining in error, the remittitur 
should not be sent to the court below until ten days have elapsed. (Lyme v. 
Wanl, IN. Y.,531 [1848].) 

(5.) In criminal case — not allowed by default] A judgment against the 

defendant in a criminal case, will not be revei-sed by default. But the court 
must be satisfied that thei-e was error in the record, or pi*oceedings of the court 
below. (BaiTon v. People, I Bai'b., 136 [Gen. T., 1847 1.) 
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Rule as. 

Pro«f df Sertlce of Notice of Ar^ment, to lie Bled with Cleric. 

In all cases where the notice of argument is filed with the clerk* 
of this court, there shall be filed with the same due proof or admis^ 
eion of the service of notice of argument upon the adverse party; 
and the clerk is directed not to enter on the calendar any cause in 
which proof of the service of such notice is not filed with him. 

Rule 23. 

Reiitlve to Be-argnments. 

Motions for re-arguments will only be heard on notice to the 
adverse party, stating briefly the ground upon which a re-argument 
is asked, and such motions must be submitted on printed bri^s, 
Stating concisely the points supposed to have been overlooked or 
misapprehended by the court, with proper reference to the par- 
ticular portion of the case, and the authorities relied upon, and 
counsel will not be heard orally. 

(1.) BJEl'ARGlJMJEllXT--'Moti(m for -^uponv)?iat papers OTiade.] A motion for 
a re-argument will not be entei'tained, unless founded on pai)^^ cleai-ly showing* 
either that some question decisive of the case, and "duly submitted by counsel, 
^ has been oveHooked by the court, or that the decision is in conflict with an 
express statute or a controlling decision overlooked by the court, or to which 
its attention was not drawn, through the neglect or inadvertence of counseL 
(Marine National Bank v. National City Bank, 59 N. Y., 67 [1874].) 

(2.) FhUure to discuss distinetioTit claimed between principal case and a for- 
mer decision,'] The omission of the Court of Appeals, when sanctioning a former 
decision, to notice and discuss in the opinion supposed distinctions is not suffi- 
cient to waiTant a eupposition that they have escaped obseinration. (Terry v. 
Wait, 56 N. Y., 91 [1874].) 

(3.) >^— Points not raised on former arguments.] Points not raised or dis- 
cussed in the argumeiit or noticed in the points will not be considered on amotion 
for a re-argument. (Eno v. The Mayor of New York, 4 N. Y. "Weekly Digest, 
ai6 [Court of Appeals, 1877].) 

(4.) Not allowed, to decide questions arising in other suits.] A re-argmnent 

will not be ordered to decide questions ^hich may arise in other pending actions, 
when all the questions involved in the appeal have been passed upon on the 
former hearing. (Beecher v. Howard, 2 N. Y. Weekly Digest, 508 [Court of 
Appeals, 1876].) 

(5.) What wiU not justify an application,] When an appeal has been 

dismissed a re-argnment will not be gi*anted, on the ground that injustice will 
result to appellant, when he has stipulated that judgment absolute be taken 
against him in case of such dismissal. 

Nor will it be granted where the facts were fully presented by appellant's 
brief, on a ground of a misapprehension of the rule as to the right of the Gteneral 
Term* to reverse a judgment, entered on a referee's report, where the credibility 
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of witnesses was involved. (Godfrey v. Moser, 8 N. Y. Weekly Digest* 880 
[Ooort of Appeals, 1876].) 

(6.) After filing of rendttUur in court bdau>.] After the remittitur from 

the Court of Appeals has been filed in the court below, and the usual order 
entered thereon, it must be returned by the direction of the lower court before 
the Court of Appeals can grant a re-ai*gument of the appeaL (Wilmerdings v. 
bowler, 15 Abb. Pr. ]N. S.]. 86 [Court of Appeals, 1873].) 

(7.) When jurisdiction to entertain lost.] Vfheve a moticm for a re-ai^- 

ment has been made and denied, aaid the remittitur on the judgment of the 
appellate court has gone to the court below and been filed before the papers on 
a second motion have been served, the appellate douH has lost jurisdiction of the 
case and a i*e-argument cannot be ordei*ed. (Cochran's Ex. v. IngersoU, 4 N. Y. 
Weekly Digest. 415 [Court of Appeals, 1877].) 

(8.) Aa to what i8 a filing in the eowrt Moio.] (See Cushman v. Hadfield, 

15 Abb. Pr. [N. S.], 109 [Courtof Appeals, 1878]; People ex rel. Smith v. Village 
of Nelliston. 79 N. Y., 638 [Dec., 1879].) 

(9.) Stay granted by court below so as to allow motion for a re-<uyument,] 

After the determination of an appeal, the court below will not order the filing of 
the remittitur to be stayed upon the affidavit of thQ applicant that he intends to 
apply for a re-argument in the appellate court ; otherwise, where the appellate 
court grants aa order to show cause why a re-ai^gument should not be had. 
(Jarvis v. Shaw, 16 Abb. Pr., 415 tSp. T., 1868].) 
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COUNSELLORS. h 



In Court op Appbals, September 28, 1877. 

Ordered^ That the following amended rules for the examination 
and admission of persons to practice as attorneys and counsellors in 
(jourts of record in this State be and the same are hereby adopted in 
pursuance of the provisions of the Code of Civil Procedure, all the 
judges concurring. 

I. 

No person shall be admitted to practice as an attorney or counsellor 
in any court of record in this State, except as provided in these rules, 
without a regular admission and license by the Supreme Court, at a 
Gteneral Term thereof, after a satisfactory examination, conducted by 
the judges of such court, or by at least three practicing lawyers of 
at least seven years' standing at the bar, to be appointed for one 
year at the first General Term held in each year in the respective 
departments. 

The members of such committee of examination may be relmoved 
at any time by the court, and vacancies for any cause or non-attend- 
ance may be supplied during the year. 

IL 

To entitle an applicant to an examination as an attorney, he must 
prove to the court : 

1st. That he is a citizen of the United States, twenty-one years of 
age, and a resident of the department within which the application 
is made, and that he has not been examined in any other department 
for admission to practice, and been refused admission and license 
within threo months immediately preceding, which proof may be 
made by his ovm affidavit. 

2d« That he is a person of good moral character, by the certificate 
of the attorneys with whom he has passed his clerkship; but such 
certificate shall not be conclusive, and the court must be satisfied on 
this point from examination and inquiry. 
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3d. That he has served the clerkship, or pursued the substituted 
course of study prescribed by the rules. The clerkship «iay be 
proved by the certificate of the attorneys with whom the same was 
served, or, in case of their death or removal from the State, by other 
satisfactory evidence. The time of study allowed as a substitute 
for any part of the clerkship may be proved by the certificate of the 
teacher or president of the faculty under whose instructions the per- 
son has studied, in addition to the affidavit of the applicant ; the 
proof must be satisfactory to the presiding judge of the court, who 
alone shall make the order, allowing a deduction from the regular 
term of clerkship by reason of such studies. 

Ill* 

No person shall be admitted to an examination as an attorney, 
unless he shall have served a regular clerkship of three years in the 
office of a practicing attorney of the Supreme Court after the age of 
eighteen years. An allowance of one year shall be made to appli- 
cants who are graduates of any college or university. Any portion 
of time, not exceeding one year, for graduates receiving the forego- 
ing allowance, and two years for other applicants, actually spent in 
regular attendance upon the law lectures, or the law school connected 
with any college or university of this State, having a department 
organized with competent professors and teachers, in which instruc- 
tion is regularly given, shall be allowed in lieu of an equal period of 
clerkship in the office of a practicing attorney of the Supreme Court, 
and any person who holds a degree in law from any law school out 
of this State, which maintains a course of instruction covering at 
least' two academic years of not less than eight months each, and 
gives its degrees only after public examination, shall be allowed the 
time spent in such law school, in Ueu of an equal period of clerk- 
ship in the office of a practicing attorney of the Supreme Court ; but 
in no case shall an applicant be entitled to an examination as an 
attorney, without having served a clerkship in the office of a prac- 
ticing attorney of the Supreme Court for a period of at least one 

year. 

IV. 

It shall be the duty of attorneys, with whom a clerkship shall be 
commenced, to file a certificate of the same in the office of the clerk 
of the Court of Appeals. The clerkship shall be deemed commenced 
from the time of such filing, and a certified copy of the certificate 
and of the filing shall be produced at the time of the application for 
examination. 

* As amended March 19, 1878. 
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The examination and admission, provided for in the previous rules, 
shall entitle the applicant to a license to practice as an attorney only. 
At the expiration of two years from the time of his admission as 
attorney, he may apply to the General Term for examination as a 
counsellor. 

Upon such application, he shall, by his own affidavit, or otherwise, 
satisfy the court that during the two years since he was admitted as 
attorney he has been actually engaged in the practice of law as a 
clerk in the office of a practicing attorney, or otherwise, or in attend- 
ing a law school or law lectures, as provided in Rule 3. 

It shall be the duty of the court to cause an examination of the 
applicant to be made, either by the judges holding the court, or by a 
committee, as provided in Rule 1, and, if satisfactory, to license him 
to practice as a counsellor. 

Any person, admitted as an attorney of the Supreme Court, may 
practice as an attorney and counsellor in county courts. 

VI. 

Persons who have been admitted as attorneys in the highest courts 
of another State, may be admitted to examination as attorneys and 
counsellors, if they have served a regular clerkship of one year in the 
office of a practicing attorney of the Supreme Court of this State, 
and shall in other respects be entitled to such examination. 

If the time of clerkship served in another State, and the time that 
such applicant has practiced law after his admission in another State, 
including the year of clerkship required in this State, shall not in 
the aggregate equal five years, then the applicant shall only be 
licensed as an attorney, and after such time shall aggregate five 
years, he may apply for admission to an examination as counsellor, 
and be licensed as in case of other applicants. 

VII.* 
Any person who has been admitted, and has practiced three years 
as an attorney and counsellor in the highest court of law in another 
State, may be admitted and licensed without examination ; and the 
Greneral Term of the Supreme Court may, in its discretion, so admit 
and license any person who has thus practiced in another country. 
But he must possess the other qualifications required by these rules, 
and must produce a letter of recommendation from one of the judges 
of the highest court of law of such other State, or furnish such other 
satisfactory evidence of character and qualifications. 

■ ^ 

• As amended Jane 8, 1880. 
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VIII. 
Not more than three months vacation shall be allowed in any year. 
The time of clerkship shall be computed by the calendar year, and 
if the i)eriod of clerkship shaU expire during the term at which 
application is made, the applicant may be admitted on any day dur- 
ing the term. The same period of time shall not be duplicated for 
different purposes. The judges of the Supreme Court may adopt 
regulations for conducting the respective examinations, and may 
require a portion of either or both to be in writing. 

IX. 

These rules shall take effect on the first day of October next (1877). 



.}. 



STATE OP NEW YORK, 
Ofeicb of thb Clbrk of thb Court of Affbalb, ^ss, 
ALBAmr, December 29, 1880. ) 

I have compared the preceding with the original rules on file in this office, and 
do hereby certify that the same are correct transcripts therefrom, and of the 
^hole of said original roles. 

E. 0. PERRIN, 

Clerk. 
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OONVENTIOK. 



Convention of judges held (by adjournments from the first Wed- 
nesday of October, 1879), pursuant to section seventeen of the Code 
of Civil Procedure at the Capitol, in the city of Albany, N. Y., on 
the 15th day of December, 1880. 

Present — Hons. Noah Davis, Gteorgb C. Barrett, William L. 

Learned, Augustus Bockes, Douglass 5oardman, 

Joseph Mullen, John L. Talcott, James C. Smith, 

John Sedgwick, James Sheldon, Charlbs P. Daly. 

Hon. Joseph Mullen was called to the chair, and Mr. Marcus T. 

Hun was requested to act as secretary. 

The conventioii then proceeded to revise the rules, with the follow- 
ing result. - 
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SECTIONS 

OF THB 

CODE OF CIVIL PROCEDURE 

PECULIARLY AFFECTING THE SUPREME COURT. 



§ 2. Supreme Court — Circuit Court in each countp — Court of Oyer and Ter- 
miner in each county — are courts of record, to have same jurisdiction 
as heretofore, except as otherwise prescribed, 

} 5. Sittings of are to he public, 

} 6. Not to sit on Sundays, except in certain specified cases. 

{ 7. General powers of 

§} 8-16. Contempt of court, power to puvish, etc. (See 2 £!dm. St. at Large, 554.) 

§ 17. Hules of courts of record, how inade and revised. 

§ 18. Ghneral rules or orders of, do not take effect until pvJblished. 

§§ 19, 20. CcHendars of, how printed. 

J 21 . May order certain papers to be destroyed. 

§ 25, An action or proceeding not discontinued by a vacancy or change in the 
judges of the court. 

J 26. In New York, a proceeding instituted brfore one judge continued before 



} 27. T?ie seal kept by the county clerk of each county to.be the seal of tJie 
Supreme Court, Circuit Court and Court of Oyer and Termiiver of that 
county. 

§ 29. The seal may be affloced by making an impression directly upon the paper, 

§ 30. Seal, when lost or destroyed, how replaced. 

§ 31. Rooms how provided for. 

§ 34. Adjournment to a future day, jury summoned for. 

§ 35. Adjournment of term in the essence of the judge. 

} 36. When a court inay be adjourned by the sheriff or clerk to a future day cer- 
tain. 

§ 37. When trials may take place elsewhere than at the court-hov^se. 

§ 38. When the governor may change the pUicefor holding courts. 

§ 39. The auction of the governor to be filed and published. 

§ 40. WhenajudgetnaycTiange the place for Tiolding court. 

§ 41. When a court in actual session may be adjourned to another place, 

J 42. How the place for holding courts in New York city may be changed. 

J 43. When a court-house is unfit for holding court, another place is to be 
■ appointed by the cownty judge. 

§ 44. Effect upon process or proceedings of a failure or adjowmment of a term, 
or a change in the time or place of holding it. 
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38 SUPREME COURT. 

§ 45. A trial commenced may he cantirmed bey(md the time fixed for the term to 

amtinue, 
§§ 46-51. Disability of a judge to act in certain causes, 
§ 62. JSttbstitution of an officer in special proceedings, 
§ 53. Proceedings before such substituted offi/ier, 
§ 54. Judge to file a certificate of age. 
§ 56. JBJxamination and admission of attorneys. 
§§ 60-81. Provisions coTiceming attorneys, 
§§ 82-99. Provisions concemi^ stefnographers, clerk, criers interpreter, sheriff and 

attendants upon court. 
§§ 100-189. Duties, etc., of sheriff or coroner in the execution of civil mandates-^ 

treatment of prisoTiers— jails — escapes, 
§§ 217-243. Jurisdiction — designation of terms — distribution of busiriess anumg 

the terms and judges — attendants — miscdUmemis provisions. 
§§ 244-250. Reporter of the Supreme Court, designation, powers and duties of. 
§{ 251-262. JStenograpJiers, appoinUnent and duties of. 
§§ 269-276. R&movalof actions from Superior City Courts into the Supreme Cawrt — 

proceedings on — effect thereof. 
§ 319. Memoval of auctions from the New York Marine Court into the Supreme 

Court. 
§J 343-346. Removal of actions from the County Courts into the Supreme Court. 
§ 364. A judge of the Supreme Court may make certain orders in the County 

Court. 
§ 605. Injunction restraining a State offi/ser must he issued by the Ghneral Term, 
§ 713. When receivers may be appointed by. 
§ 747. Power of the Supreme Court as to transfers of money paid into court— inr 

vestments by guardian, etc. 
5 769 et seq. Motions in Supreme Court — where to he heard, 
§ 803 et seq. Court may direct discovery of hooks, etc. 
§ 976. Regulation as to trial of issties in the Supreme Court. 
§ 1056. Additional jurors-^justice of Supreme Court may direct the drawing of. 
§ 1068. Supreme Court may order a special jury to he struck. 
§ 1293 et seq. Ghneral provisions as to appeals, 
§ 1340 et seq. Appeals to Supreme Court, from an inferior court. 
§ 1346. Appeals to the Ghneral Term of the Supreme Court. 
§ 1356. Appeal from a determination in a special proceeding. 
§ 2570. Supreme Court may entertain appeals from Surrogates? Courts. 
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THE 

GENERAL EULES OF PEACTICE* 

Pursuant to Sectjon 17 of the Codetof Civil Procedure^ by 
the gonvemion of justices and judqesy held pursu- 
ant to adjournment from the first wednesday 
OF October, 1879, at the Capitol in the 
City of Albany, on the 15th day 
OF December, 1880. 



Ordered, Tliat the following rules shall commence and take effect 
on the 1st day of March, 1881. 

Rule I. 

Applicants forliliiilssioii— Proofttolb« filed — Extmliatioii—RelttfTe Riithts of 
Attorneji and Connsellors. 

Applicants for admission as attorneys or counsellors, who are 
entitled to examination, shall be examined in conformity to the 
amended rules adopted by the Court of Appeals, in pursuance of the 
provisions of the Code of Civil Procedure. 

To entitle an applicant to such examination he must produce proof 
of his compliance with the rules of the Court of Appeals ; and to 
entitle him to admission as an attorney he must sustain a satisfac- 
tory examination upon the law of pleadings, practice as regulated 
by the Code of Civil Procedure and by these rules of practice, and 
generally, upon the laws of real and personal property, contracts, 
partnership, negotiable paper, principal and agent, principal and 
surety, insurances, executors and administrators, bailments, corpora- 
tions, personal rights, domestic relations, wiljs, equity jurisprudence 
and evidence. Such examination shall be conducted both orally and 
in writing, and when in writing, the answers to the questions pre- 
sented shall be written by the applicant in the presence of the court, 
or of the committee. 

*As fiftr as possible, the new matter introdaced by amendtuent to the roles is shown by 
itaUcs. 
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The proofs entitling an applicant to examination are to be filed with the 
clerk on or before the first Wedne9day of the term. 

And to entitle an applicant to be admitted as counsellor, his exam- 
ination shall be conducted in like manner, and upon the same and 
such additional subjects as to the court, or committee, shall seem 
advisable. 

Attorneys not admitted as counsellors, are not entitled to appear 
and try causes at the Circuits, or Courts of Oyer and Terminer, or 
Special Terms, or Trial Terms of the Supreme Court, or of the 
" Superior City Courts," or to argue appeals, or causes at the Greneral 
or Special Terms of such courts ; but they may appear and make 
non-enumerated motions at chambers, and before justices and judges 
out of court, and at Special Terms, and may practice both as attor- 
neys and counselors in all other courts of records, as defined by sec- 
tion 2 of the Code of Civil Procedure, except as counsellors or 
advocates upon contesting the admission of wills to probate, and the 
construction of wills in Surrogates* Courts. 

Rule 1 of 1858, amended. Rule 1 of 1871, amended. Rule 1 of 1874, amended. 

Rule 2 of 1858, amended. Rule 2 of 1871, amended. Rule 2 of 1874, amended. 

Rule 1 of 1877, amended. 

CODE OP CIVIL PROCEDXTRB. 
§ 14. Attorneys and counsellors inay be punished for misconduct. 
§§ 49, 50. A judge, the partner of a judge and a judge*s clerk — cannot practice 

in his cotirt. 
§ 56. Examination and ad7nission of attorneys, 
§ 57. Rules, Tiow changed. 

§ 58. Exemptions to graduates of certain law schools, 
§ 59. Attorney's oath of office and certificate of admission, 
§ 60. Attorneys residing in adjoining States, 
§ 61. Clerks, etc, not to practice, 
§ 62. /Sheriffs, etc., not to practice, 

§ 63. None but attorneys to practice in New York and Kings counties, 
{ 64. Penalty for violating or suffering violation of last section, 
§ 65. Death or disability of attorney, proceedings thereon, 
§ 66. Attorney or counseVs compensation — lien for, 
§ ^1, Memoval or suspemioTi for malpractice, 
§ 68. M^ust be on notice, 
§ 69. Removal or suspension, how to operate, 
§ 70. Punishm^nit for deceit, etc, 
§ 71. Punishment for willful delay of a^ion. 
§ 72. Attorney not to lend his name, 
§ 73. Attorney not to buy claim, 
§ 74. Procuring claims to be placed in hands of person for proseciJtion, 

forbidden, 
§ 75. Penalty therefor, 
\ 76. Limitation of sections 73, 74, 75. 
5 77. Bide the saine, when party prosecutes in person, 
§ 78. Partner of district attorney not to defetid prosecutUms. 
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} 79. Attorney not to defend where he has been pvMic prosecutor, 

§ 80. Penalty therefor. 

\ 81. Limitations of sections 78, 79, 80. 

J 193. Court of Appeals to inake rvlesfor admission of attorneys, 

§ 565. When privileged frmn arrest, 

§ 835. Attorneys and counsellors Tiot to disclose professional communications. 

§ 1995, Appearance by, in proceedings by State writ, 

§ 2495. Surrogate Tiot to practice, 

§ 2511. Surrogate's clerk not to act aSt before surrogate, 

} 2528. Appearance by, in surrogate's court. 

§ 2529. A surrogate's son cw father not to practice before him or be employed as 

an attorney. 
J 2886. Appearance by, injustice's court. 

5 2889. Constable, law partner or clerk ofjusticCf cannot act as, before the justice, 
§§ 3247-3278. Liability of, for costs. 
See notes under Rules 10 and 11. 

(1.) RUIjBS op court op ArPEALS — ^^ to adrnission of attorneys.] 
See ante, page 32, etc. ; see, also. Code of Civil Procedure, §5 5'7» ^8. 

(2.) Time of their application to applicants for odAnission,'] (Alb. Law 

Joui*nal, vol. 16, pagfe 809.) 

(3.) ATTORNEYS AND COUNSELLORS — 0^ce« distinct.] Although 
candidates for admi^ion to the bar were, before the adoption of the Code of 
Civil Procedure, admitted as attorneys and counsellors at the same time, yet the 
offices were still distinct. (Easton v. Smith, 1 E. D. Smith, 318 [N. Y. Com. PI., 
1852] ; Brady v. Mayor, etc., of New York, 1 Sandf., 569 [N. Y. Supr. Ct., 1848].) 

(4.) Office of public trust within the Constitution.] Whether an attorney 

or counsellor holds as such an office, or public trust, within the meaning of the 
Constitution, considered. (Seymour v. Ellison, 2 Cowen, 13.) 

(5.) An attorney a public officer, within the rum-imprisonment act.] An 

attorney is a public officer within the pi"Ovisions of the act of Apnl 26, 1831, 
abolishing imprisonment for'debt. (Waters v. Whittemore, 22 Barb., 593 ; Mat- 
ter of Wood, Hopk., 6 ; see contra. Matter of Oaths taken by Attorneys, etc., 20 
Johns., 492.) 

(6.) LAW SOBOOIaS— Graduates of] By section 58 of the Code of Civil 
Procedure, it is provided that " nothing contained in the last two sections pre- 
vents the CouH of Appeals from dispensing, in the rules established by it, with 
the whole or any part of the stated period of clerkship required from an appli- 
cant, or with an examination where the applicant is a gi*aduate of the Albany 
Law School, the law department of Union University, or of the law department 
of the University of the City of New York, or of the law school of Columbia 
College, or of the law department of Hamilton College, and produces his diploma 
upon his application for admission." 

(7.) Constitutionality of exception in favor of graduates of law schools.] 

Article 6, section 8 of the Constitution of 1846. The acts making diplomas of 
certain law schools conclusive evidence of the learning and ability of their pos- 
sessors are constitutional and valid. (Matter of Cooper, 22 N. Y., 67 [I860] ; 
S. C, 20 How. Pr., 1 ; 11 Abb. Pr., 301 ; reversing, 31 Barb., 353 [1860] ; S. C, 
19 How. Pr., 97 ; 10 Abb. Pr., 348.) 

The provision of section 8, article 6 of the Constitution of 1846, relative to 
attorneys, was omitted in the amendment of 1870. 
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(8.) Admission—- necessary to graduate of law school, ] The constitutional 

provision of section 8, article 6, of the constitution of 18€B, did not dispense with 
the necessity of admission. (Matter of Bi-ewer, 3 How. Pr., 169 [Sp. T., 1847].) 

(9.) STUDY — Course of,] As to the i-equisite education and coui'se of study, 
see Matter of Pi-att (13 How. Pr., 1 [(Jen. T., 1856]). 

(10.) EXAMINATION ~^t Ghmeral Term,] The examination of the appli- 
cant must be had at General Term. (Code of Civil Procedure, § 56.) 

(11.) A D MIS SION ~ Of attorneys — court acts judicially,] Courts, in admit- 
ting attorneys to, and expelling them fi-om the bar, act judicially, and their 
decision in such pi-oceedings is subject to i*eview on writ of error op appeal, as 
the case may be. (Bi-adwell v. The State, 16 Wall., 130-135 [1872].) 

(12.) Power of /Supreme Court over — exclusive,] The general power over 

attorneys is exclusive in the Supreme Court. The power of the New York 
Superior Court extends only to attorneys appearing in causes in that court, and 
for their conduct in those causes. (Willmont v. Meserole, 16 Abb. [N. S.], 308 
[N. T. Supr. Ct., Sp. T., 1875].) 

(13.) €hod character of applicant — decision of Chneral Term ooTiclusive,] 

"Where the justices of the Supreme Court pass unfavorably upon the good char- 
acter of an applicant for admission as an attorney, their decision is not reviewa- 
ble on appeal. (Ex parte Bagg, 67 N. Y., 120 [1876] ; In re Gi'aduates, 11 Abb., 
301, distinguished [Court of Appeals, I860].) 

(14.) Application for — is a special proceeding — an order denying it — 

appealahle,] The application for admission is a special proceeding, and an order 
denying the right of the applicant to admission, is appealable to the Court of 
Appeals. (Matter of Cooper, 22 N. Y., 67 [I860]; S. C, 11 Abb. Pr., 301; see 
Nos. 81and32,iX)«f.) 

(15.) Fop proceedings in Supreme Court, after decision in the Court of 

/ Appeals, see 11 Abbott's Pi^actice, 337. 

(16.) Citizen of anotlier State has not a right, under the Constitution, to 

he an attorney,] A citizen of another State is not entitled, as a matter of right, 
to admission to the bar of this State as an attorney and counsellor. Section 8, 
art. 5 of the Constitution, refei's only to citizens of this State. (Matter of Henry, 
40 N. Y., 560 [1869] ; see Code of Civil Procedure, § 60.) 

The provision of the Constitution of 1846 (art. 6, § 8), relative to attorneys, 
was omitted in the amendment of 1870. 

(17.) EXPULSION — HemoTxil or suspension of attorney.] An attorney or 
counsellor, who is guilty of any deceit, malpractice, crime or misdemeanor, may 
be suspended from practice or removed from office by the Supi^eme Court at a 
GenersJ Term thei-eof. (Code of Civil Procedure, § 67.) 

(18.) Notice of must be given,] Before an attorney or counsellor is sus- 
pended or removed, as pTOScribed in the last section, a copy of the charges 
against him must be delivered to him, and he must be allowed an opportunity 
of being heard in his defense. (Code of Civil Procedure, § 68.) 

(19.) Proceedings proper for,] An order to show cause, founded upon 

proper papers presented, sei*ved with the papera upon the attorney personally, 
is the proper mode of proceeding. (In re John Percy, 36 N. Y., 651 [1867] ; Ex 
parte Robinson, 19 Wall., 505 [1873].) 

(20.) — :— Punishment and retnedy — by summ^xry proceedings — not by action.] 
Where an attorney is in contempt for any act inconsistent with his relation to 
the court as attorney and suitors ha^e sustained damagei the remedy, as well as 
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the punishment, must be by summary proceedings, and not by action. (Foster, 
Receiver, v. Townshend, 15 Alb. Law Jour., 105 [Court of Appeals, 1877].) 

(21.) — Disbarring attorneys — proper practice — court to institute proceed- 
tTigs.] An attorney gave notice of a motion at General Term on behalf of his 
client for the respondent to show cause why an order should n«t be made striking 
. his name from the roll for certain alleged acts of misconduct set forth in the 
moving papers. Held, that all proceedings to disbar or suspend attorneys and 
counsellors should ong^nate in the action of the court itself. Every person 
desiring such investigation should, in the fii-st instance, pi'esent to the court affi- 
davits or other authenticated papera for its examination preliminaiy to any pro- 
ceeding. In a proper case the coui»t will institute the proceedings of its own 
motion. (In the Matter of Brewster, 12 Hun [Oen. T., 1877].) 

(22.) Malpractice by attorney — what sufficient to disbar him,] What acts 

will justify the disbanding of an attorney for malpractice. (Ex parte Loew, 5 
Hun, 462 [Gen. T., 1875].) 

(23.) A felony forfeits the office.] An attorney committing a felony for- 
feits per se his office, though it was not committed in his official capacity. (Bank 
of N. Y. V. Stryker, 1 Wheeler's Crim. Cas., 330.) 

(24.) What crime does not forfeit his office,] A criminal act, subjecting 

an attorney to indictment, does not work a forfeiture of his office, ujnless the 
crime is of a base nature. (Bank of N. Y. v. Stryker, 1 Wheeler's Crim. Cas., 
330.) 

(25.) One convicted and sentenced for an infaTnous crime ceases to be an 

attorney,] An attorney convicted and sentenced to State prison for an infamous 
crime, ceases to be an attorney by virtue of the statute. (Matter of Niles, 48 
How. Pr. R., 246 [N. Y. Com. PL, Gen. T., 1875].) 

(26.) Changing the verification of a pleading — ground for disbarring.] 

An attorney who has changed the verification of a pleading, disbaiTed because 
thei-eof. (Matter of Loew, ^ Hun, 462 [Gen. T., 1875].) 

(27.) Deceitf pr'acticed in his character as such, is ground therefor,] If 

deceit is practiced by a solicitor in his character as such, although not in a suit 
I)ending in the court, he may be removed from his office as solicitor. (Matter 
of Peterson, 3 Paige, 510 [1832].) 

(28.) To aid in inanufacturing evidence tending to deceive — is a ground 

for disbarring him.] The fact that an attorney aids in manufacturing evidence 
which, though not absolutely false, tends to deceive, will justify his disbarment. 
{Ex parte Gale, 19 Alb. Law J., 95 [Court of Appeals, 1879].) 

(29.) Bad mjoral character ground for reTuoval.] To warrant a removal, 

the character must be bad, in such resx)ects, as shows the party unsafe and unfit 
to be trusted with the powers of the profession. When there can be no reliance 
upon the word or oath of a party, he is manifestly disqualified. {In re John 
Percy, 36 N. Y., 654 [1867].) 

(30.) Instituting without cause proceedings to disbar anotTier attorney — 

chargeable with costs.] When an attorney, from improper motives and without 
just cause, institutes proceedings to procure the removal from the bar of another 
attorney, he is properly chargeable with the costs and disbursements incurred in 
such proceedings. (In the Matter of Kelly, 62 N. Y., 198 ; S. C, 3 Hun, 636 
[Gen. T., 1875].) 

(31.) Order suspending an attorney-— how far reviewable by Court of 

Appeals.] An order of the General Teim suspending an attorney is i-eviewable 
in the Court of Appeals. The measure of punishment is within the disci*etion of 
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the court below, but the adjudication of g-uilt or innocence upon the facts is re- 
viewable. (J» rcEldridge, 10 N. Y. W. Dig., 566 [Court of Appeals, September, 
1880] ; see Brodwell v. The State, 16 WaU., 130-136 [1872] ; see Nos. 13 and 14. 
aiUe.) 

(32.) DecisUni by GhneraZ Term as to punishment — not reviewable in Court 

of Appeals,] The decision of the Gteneral Term is not reviewable in the Com*t 
of Appeals. (In the Matter of Kelly, 59 N. Y., 595 [1875].) 

(33.) Imprisonment for nojirpayment of fine,] Upon the failure of the 

attorney to pay the amount of such costs and disbui'sements, a precept may law- 
fully issue committing him to the county jail until such .payment be made. (In 
the Matter of Kelly, 62 N. Y., 198 ; S. C, 8 Hun, 636 [Gen. T., 1875].) 

(34.) Scandalous matter in pleading,] The responsibility for the inser- 
tion of irrelevant and scandalous matter in pleadings rests upon the attorney 
preparing the same, and he is chargeable with the costs of a motion to have such 
matter stricken therefrom. (McVey v. Cantrell, 8 Hun, 522 [Gen. T., 1876].) 

(35.) Deceit and collusion.] (See Code of Civil Pi*ocedure, § 70.) 

(36.) WiUfvl delay of action,] (See Code of Civil Pi-ocedui-e, § 71.) 

(37.) Punishment,] (See Code of Civil Procedure, } 14.) 

(38.) WHO CANNOT PRAOTICB — Judges not aUmoed to practice. ] No 
judicial officer, except justices of the peace, shall i*eceive to his own use any fees 
or perquisites of office, nor shall any judge of the Court of Appeals, justice of the 
Supreme Coui^t, or judge of a court of record, in the cities of New York, Bi*ook- 
lyn or Buffalo, practice as an attorney or counsellor in any court of record in the 
State, or act as refei-ee. (Art. 6, § 21, Const., Amend, of 1870.) 

(39.) New York and Kings counties — iwne but attorneys to practice in.] 

(See Code of Civil Procedui'e, §J 63, 64.) 

(40. ) A judge — the partner of a judge and a judges clerk — cannot practice 

in his court,] (See Code of Civil Pi'ocedui'e, §{ 49, 50.) 

(41.) Part'ner of district attorney — Twt to pra^ctice,] (Code of Civil Pro- 

cedui»e, § 78.) 

(42.) Public prosecutor — wTien unable to act] (See Code of CivU Pro- 

cedui-e, §J 79, 80.) 

(43.) /Surrogate not to practice,] (Code of Civil Procedure, § 2495.) 

(44.) Surrogate's clerk not to practice brfore the surrogate,] (Code of 

CSvil Procedure, § 2511. 

(45.) A surrogate's son or father not to practice b^orehim, or be employed as an 
attorney.] (Code of Civil Precedui*e, § 2529 ) 

(46.) Constable^ law partner or clerk of justice cannot practice before the 

justice,] (Code of Civil Procedure, § 2889.) 

(47.) Sheriff Sy etc.] A sheriff, imder sheriff, deputy sheriff, sheriff's clerk, 

constable, coroner, crier or attendant of a court shall not, during his continuance 
in office, practice as an attorney or counsellor in any court. (Code of Civil Pix>- 
cedure, § 62.) 

(48.) Clerk, etc] The clerk, deputy clerk, or special deputy clerk of a 

court shall not, during his continuance in office, practice as attorney or counsellor 
in that court. (Code of Ci\dl Procedure, § 61.) 

(49. ) Circuit judge in appellate court, ] A cii^cuit judge will not be allowed 

to act as counsel in the appellate court. (Seymour v. Ellison, 2 Cowen, 13.) 

(50.) Citizen of another Statue,] A citizen of another State has not a right 

under the Constitution to practice. (Matter of Henry, 40 N. Y., 560 ; see Code 
of Civil Procedure, § 60.) 
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(51.) Ifon-'residents — cannot pmctioe,] An attomey-at*law who is a non- 
resident of this State, has no authority or right to, and cannot* practice i^ the 
courts of this State. (Richardson v. Brooklyn City and Newtown R. R. Co., 22 
How., 368 [Sp. T., 1862].) 

(52.) NoTi^esidents — may practice in this State, when,'] A person regu- 
larly admitted to practice as attorney and counsellor in the courts of i-ecoixi of the 
State, whose office for the transaction of law business is within the State, may 
practice as such attorney or counsellor, although he resides in an adjoining State. 
But service of a paper which might be made upon him at his residence, if he 
was a resident of the State, may be made upon him, by depositing the paper in 
a post-office in the city or town where his office is located, properly inclosed in a 
post-paid wrapper, directed to him at his office. A service thus made is equiva- 
lent to personal service upon him. (Code of Civil Pi^ocedure, $ 60.) 

(53.) Right to practice, not protected by United States Constitution^] The 

right to practice in the State courts is not a privilege or immunity of a citizen of 
the United States, within the meaning of the fii*st section of the fourteenth amend- 
ment of the Constitution of the United States. (Bradwell v. The State, 16 Wall., 
130 [1872].) 

(54.) PraHicing — vMhovt avthority.] } 1. Every court of record shall 

have power to punish by fine and imprisonment, or eithei^T any neglect or viola- 
tion of duty, or any misconduct by which the rights or remedies of a party in a 
cause or matter depending in such coui't, may be defeated, impaired, impeded 
or prejudiced, in the following cases. * * * 

§ 4. All pei-sons for assuming to be officers, attorneys, solicitors or counsellor 
of any court, and acting as such without authority, (3 R. S., part 3, chap. 8, 
tit. 13 ; Code of Civil Procedure, { 14, sub. 4.) 

(55.) OATH— O/ allegiance,] The act of Congress of January 24, 1865, re- 
quiiing all persons admitted to practice in the United States courts to take the 
oath prescribed by the act of July 2, 1862, is unconstitutional. {Ex parte Gar- 
land, 4 Wall., 333 [U. S. Sup. Ct., 1866].) 

(56.) Of office.] Each person admitted must, upon his admission, take 

the constitutional oath of office in open court, and subscribe the same in a vol! or 
book, to be kept in the Supreme Court for that purpose. (Code of Civil Proced- 
iu*e, § 59.) 

(57.) UNmiD STATES OOUB,TS ^ Attorneys and cmnsell^s of.] Attorn- 
eys and counselloiTS of the United States courts are not officers of the United States, 
but are officers of the court, admitted as such by its oilier upon evidence of their 
possessing sufficient legal learning and fair private character. (Ex parte Garland^ 
4 WalL, 333.) 

See notes under Rule 10. 

Rule 2. 

Papers— Where Filed— Chmge of Tenie— IndorseiMnt 

In cases where ru> provision is made by the Code, papers in the Supreme 
Court shall be filed in the office of the clerk of the county specified in 
the complaint as the place of trial. In Surrogate's Courts, in the 
office of the surrogate.* In other courts of record, in the office of the 
respective clerks thereof. In case the, place of trial be changed to 

* Transposed iVom its placo in Rule of 1877. 
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another county, all subsequent papers shall be filed in the county to 
which such change is made. All papers served or filed must be 
indorsed or subscribed with the name of the attorney or attorneys, 
and his or their office address, or place of business. This rule shall 
apply to parties appearing in person. ^ 

Rule 3 of 1858 amended. Rule 3 of 1871. Rule 3 of 1874 amended. 
Rule 2 of 1877 amended. 

OODB OF CIVIL PROOBDURE. 

§ 23. Writs and other process issvsd out of courts of record, to be returned to the 

derk, 
§§ 275-344. TV Jiere an action is removed from one court to another — papers on 

file to he transinitted. 
§ 562. Papers on order of arrest must he filed. 
§ 590. Order of arrest with papers accompanying it and his return must heJUed 

by the sheriff within ten days, 
§ 626. Order va,cating injunction and papers used must he filed. 
§ 639. Affidavits on atta-chment to he filed within ten days. 
§ 726. Wh^re original pleading or paper is lost or withheld — how supplied. 
§ 816. Bonds aiid undertakings to he filed with the clerk of the court. 
§ 824. JSmmnons and pleadhigs to he filed with clerk within ten days after service. 
§ 825. Papers in special proceedings — whereto he filed, 
§ 988. Change of place of trial — duty of clerk to deliver papers. 
§ 989 . When an order changing the place of trial takes effect — appeal thertfrom. 
§ 990. /5.9WC of law — where triable — judgment on, wTiere to he filed. 
§ 1237. Judgment roll to be filed with the clerk. 
§ 1239. Time of filing judgment roll to be noted on it by clerk. 
§ 1672. Lis pendens to be recorded and indexed, 
§ 1715. Sheriff, in action of replemn, to file return. 
§ 1820. Bond of guardian, suin^g for his ward^s legacy, must be fled. 
§ 1895. Proof of service of sumnums in an action for a penalty. 
See notes to Rules 3 and 4. 

(1.) FUJNG PAPERS — TTM* is a fiUng."] The mere coming" of a remit- 
titur to the hands of the clerk of the court below is not an actual filing. This 
\fas so held where the clerk on being sei'ved with a stay handed the remittitur 
back to the attorney, without having marked it filed, and refused to file it. (See 
Cushman v. Hadfield, 15 Abb. Pr. [N. S.], 109, and note [Ct. of App., 1873] ; see 
ante, pp. 19, 20.) 

(2.) WJio m4zy file a jHiper.] Where the office being vacant a person in 

charge received a paper and marked it filed, etc., it was held to be a valid filing. 
(Bishop V. Cook, 13 Barb., 326 [Gen. T., 1850].) 

(3.) A motion out of court on notice.] When a motion is made before a 

judge out of court upon notice, it is the duty of the respective attorneys to file 
the papers used by them on such motion. (Savage v. Relyea, 3 How. R., 276 ; 
S. C, 1 Code R., 42 [Sp. T., 1848].) 

(4.) How compelled,] An attorney will be compelled to do so upon amere 

suggestion, and the defendant cannot object that filing of the affidavits will crim- 
inate him. (Anonymous, 5 Cow,, 13 [1825].) 
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(6.) — Notice offiLi/ng^ when not necessary,] Whei^ a party files a pleading 
in pursuance of an order of the court he is not bound to notify the pai-ty who 
obtained the order that the pleading is filed. (Doury and Schureman v. Hoyt, 1 
Code R. [N. S.], 286 [N. Y. Com. P., Sp* T., 1852].) 

(6.) Costs ailowed on inotUm to coinpel the filing of a paper,] Costs may 

be allowed on an ex parte motion to compel the filing of a pleading where the 
party omits to file it after service of a notice requiring him to do so. (Langbein 
V. Gross, 14 Abb. Pr. [N. S.], 412 [Com. P., Sp. T., 1873].) 

(7. ) PresvanptUm as to filing^ as regards notice of lis pendens— not indnlged,] 

The rule of lis pendens is not a favorite of the com^t, and it will not be presumed 
that a complaint was filed prior to the entry of judgment. (Leitch v. Wells, 48 
N. Y., 586 [1872].) 

(8.) Records delivered to clerk h^ore nine, preswmed to he filed at nine,} 

Recoi-ds of judgments delivered to the clerk to be filed before the hour of nine 
o'clock in the morning will be considei*ed as filed at the hour of nine. (Wardell 
V. Mason, 10 Wend., 573 [1B33] ; France v. Hamilton, 26 How. 180 [Gen. T., 
1862].) 

See as to filing judgments and issuing executions thereon out of ofiice hours, 
Hathaway v. Howell, 54 N. Y., 98 [1873]. 

(9.) FAILnRIS TO TU^'B — Effect of] On a motion to set aside an order, for 
a defect in the affidavits, if it appear that a sufficient affidavit was used on the 
hearing of the motion, though not filed, the order should not be set aside. (Ver- 
nam v. Holbrook, 5 How., 3 [Sp. T., 1850]; see Rule 7.) 

(10.) Right of unsuccessful party.] If a party entitled to enter an order 

fails to do so within twenty-four hours after the decision has been made, any 
paHy interested may have it drawn up and entered, (Matter of Rhinebeck and 
Conn. R. R. Co., 8 Hun, 34 [Gen. T., 1876].) 

(11.) Injunction dissolved — when papers were not filed,] An injunction 

dissolved on the ground that the papers had not been filed as requh'ed by the 
rules. (Johnson v. Casey, 28 How., 492 [N. Y. Sup. Ct., Sp. T., 1865].) 

(12.) An atta/ihment not va^cated, hecatuse of a failure to file the papers on 

which it was granted,] An attachment will not be vacated as a matter of com-se 
for the failure to file within ten days the papera on which it was issued. (Wood- 
ward V. Steams, 10 Abb. Pr. [N. S.], 395 [N. Y. Com. P., Sp. T., 1871].) 

(13.) The warrant of attachment and proceeding thereunder are not affected 

by a failure to file the paper,] The non-filing of an affidavit in the clerk's office, 
upon which an attachment is issued, does not affect the warrant or the proceed- 
ings thereunder. (Brash v. Wielarskie, 36 How. Pr. R., 253 [N. Y. Supr. Ct., 
Sp. T., 1868].) 

(14.) An an^swer may be inserted in a judgment roll after the roll has been 

filed,] A judgment roll may be amended by attaching a copy answer when the 
answer has been Omitted when it was made up. (Renonil v. Harris, 1 Code R., 
125 [N. Y. Sup. Ct., 1849].) 

(15.) Power qffhe court to allow a paper to be filed after the time aUouoed 

fherrfor has expired,] The court has power to permit a plaintiff to file a reply 
after the time limited in an order, which required him to file it or directed that 
it be deemed abandoned, where the omission is explained, e, g,, where a copy by 
inadvertence waa filed instead of the original. (Short v. May, 2 Sandf., 639 
[1849].) 

(16.) Judgmmtonappeal^paperst where filed.] Where the defendants 

entered Judgment of nonsuit, and filed the roll in Ulster county, tiie county 
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niamed in the complaint, and on appeal to the General Term at Albany, the 
judgment was affirmed, and the defendants entered judgment and filed another 
roll in Albany county, heldj that the latter judgment was iii^egnlar. (Andrews 
V. Durant, 6 How., 191 [Sp. T., 1851] ; S. C, 1 Code R. [N. S.], 410.) 

(17.) INDORSEMBNT. — Must be on copy as well 08 on original,'] It is not 
sufficient that the indorsement be made on the original order only. It must also 
be made on the copy served. (Dent v. Watkins, 49 How., 275 [Chamb., 1875] ; 
see, however, Forward v. French, 52 How. Pr. R., 88 [Sp. T., 1876].) 

(18.) Essential on notice to limit tiine to appeal.] A notice of the entry 

of judgment which is not endoi-sed or subscribed both with/the name of the 
attorney and his office addiHJSs or plane of business is irregrnlar and ineflfectual to 
lunit the time to appeal. (Kelly v. Sheeban, 76 I^. Y., 325 [1879].) 

Rule 3. 

Motion Papers, to lie specified in order— Where filed — Eflfeet of non-filing — Entry of 

order. 

When any order on a non-enumerated motion is entered, all tire 
papers, used or read on the motion on either side, shall be specified 
in the order, and shall be filed with the clerk, unless otherwise 
ordered by the court, or the order may be set aside as irregular, with, 
costs. The clerk shall not enter such order unless the papers are 
filed, except when otherwise specially directed by the court. 

When the afiidavits and papers upon a non-enumerated motion 
are required by law or by the rules of the courts to be filed, and 
the order to be entered in a county other than that in which the 
motion is made, the clerk shall deliver to the party prevailing in 
the motion, unless the court shall otherwise direct, a certified copy 
of the rough minutes, showing what papers were used or read, 
together with the affidavits and papers used or read upon such 
motion, with a note of the decision thereon, or the order directed 
to be entered, properly certified. And it shall be the duty of the 
party to whom such papers are delivered, to cause the same to be 
filed, and the proper order entered in the proper county within ten 
days thereafter ; or the order may be set aside as irregular, with 
costs. 

Rule 3, 1858, amended. Rule 3 of 1871, amended. Rule 7 of 1871, amended. 
Rule 4, 1874, amended. Rule 7, 1874, amended. Rule 8 of 1877. 

See notes to Rules 2 and 4. 

CODES OF OIVIL PROOBDXTRB. 

§ 768. An application for an order is a inotion, 

§ 769. Where motions in the Supreme Conrt are to he heard* 

§ 770. To whom motions may bem>ade in New York city, 

§ 771. Motions mxiy he transferred from one Judge to an/other. 

\ 772. What'iudges vnay make orders out of court. 

§ 773. Orders made hy cownty Qudges. 
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{ 774. Order made hy a judge not of the court in which the action is brought--' 

how reviewed, 
I 775. fSf ay of proceedings — duration of, 

I 776. W?ien a second application for an order must he made to the samejudge^ 
\ 777. Whm an application for an order cannot he withdrawn — siibseqitent 

application. 
J 778. Pejialty for violating the two last sectums. 
} 779. Costa of motions — hov) collected, 
} 780. Notice of nwtixm to be eight days, 
\ 3343» sub. 20. The word order r^ers to a eivU action. 

(1.) ORDER — Definition of] The provision of the Code which declares 
•♦every direction of a coui-t or judge made or entered in writing,** is to be 
** denominated an oi*der," so far as i-egards appeals therefrom, pi^operly includes 
only mandates on pai-ties or officere on final detei-mination of rights. Every deci- 
sion or resolution of a court or judge does not become an order by being put in 
writing when otherwise it would not be. (Howard v. Fi-eeman, 6 Rob., 51X 
[Gen. T., 1866].) 

(2.) Ihity of attorney^ not of iudgct to see that the order is proper, \ It is 

the duty of the attorney and not of the judge to see that an order taken is not 
too bi'oad for the case on which it is founded. (La Farge v. Van Wagenen, 14 
How. Pi-., 57 [8p. T., 1857].) 

(3.) Order, what need not he entered.] An order granted by a judge al 

chambei's, ex partCf need not be entei*ed with the clerk, but may be disregarded, 
unless the affidavit used on the motion, or a copy thereof, is served with a copy 
of the" onier.. (Savage v. Relyea, 3 How. Pr. R., 276; S. C, 1 Code R., 42 
[8p. T., 1848].) 

(4.) Order, hy whom entered.] An order must be entered by the prevail- 
ing party with the clerk of the county where the papers ai-e tiled. (Savage v. 
Relyea, 3 How., 276 [Gen. T., 1848] ; S. C, 1 Code R., 42.) 

(5.) When the unsuecestful party may enter the order,] The unsuccessful 

party can enter the order when the successful party neglects to do so for twenty- 
foar hours. (Peit v. Cowenhoven, 14 Abb. Pr., 56 [Chamb., 1861].) 

(6.) Duty of the clerk to enter the order — party not prejudiced hy his 

failure to do -so.] It is the duty of the clerk to enter orders of the court, and his 
delay or omission to make Actual and speedy entry of orders in the minutes, will 
not be allowed to prejudice the substantial rights of parties. (People v. Central 
Oty Bank, 53 Barb., 412 [1867].) 

(7.) Bntry of— during session of cowrL] It is not necessary to the validity 

of an oi-der of the Court of Sessions, transferring an indictment to the Court of 
Oyer and Terminer, that it should be entered during its sesaon. (People v. 
Myei-s, 2 Hun, 6 [Gen. T., 1874].) 

(8.) Until perfected the order is inoperative.] Neither party can have 

any benefit fi-om a decision of the court, until the order for such decision is 
drawn up and perfected. (Whitney v, Belden, 4 Paige, 140 [1833].) 

(d.) Order to he submitted to adverse party hrfore being entered.] Whei-e 

an order is spedal in its provisions, the party entitled to draw up the same should 
sabmit a copy thereof to the adverse party, that he may propose amendments 
thereto before it is submitted to the register to be settled and entered, (Whitney 
V. Belden, 4 Paige, 140 [1833].) 

(10.) Decision inefeotual until order entered^ date to he that of entry of 

4 
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order,] Neither party can have any benefit from a decision of the court until 
the oi-der upon such decision is drawn up aYid x>erfected, and whei-e it is matenal 
to either party the caption or date should be made to correspond with the time 
of the actual entiy of the oixier. (Whitney v. Beiden, 4 Paige, 140 [1833].) 

(11.) Order vacating injunction, and the papers used, must he filed and 

notice given before the order takes effect] (Code of Civil Procedm-e, § 62C.) 

(12.) Ajypeal only after order entered and papers filed.] An appeal will 

not lie from an order until it is entered and the motion papers are filed with the 
clerk. (Smith v. Dodd, 3 E. D. Smith, 215 [Gen. T., 1854] ; Star Fii-e Ins. Co. 
V. Godet, 2 J. & S., 359 [Gen. T., 1872] ; Plato v. Kelly, 16 Abb., 188 [Gen. T., 
1862] ; Gallt v. Finch, 24 How., 193 [Gen. T., 1862] 5 Marshall v. Francisco, 10 id., 
147 [Gen. T., 1854].) 

(18.) ChainJber order — must he filed in department in which appeal is 

taken,] "Where a chamber oi*der is made in one department, in an action 
pending in another department, no appeal therefrom will lie in the latter depai»t- 
ment imtil the order has been entered thei*e. (Clinch v. Southside R. R. Co., 2 
Hun, 154 [Gen. T., 1874]; HoflEman v. Tredwell, 6 Paige, 83 [1835] j Whitney v. 
Beiden, 4 id., 140 [1834].) 

(14.) Appeal from chamber order of county judge — proper o^dy after 

entry of order,] An appeal from a chamber order of a county judge can only be 
taken after the order has been entered in the county clerk's office. (Pove v. 
SaflTord, 10 Hun, 497 [Gen. T., 1877]; Whitaker v. Desfosse, 7 Bosw., 678 [Gen. 
T., 1861].) 

(15.) Non-enumerated motions — what are,] (See Sup. Ct. Rule No. 38.) 

(16. ) Nonrenwneraied motions — for what day noticed, ] (Sup. Ct. Rule, 21 . ) 

Rule 4. 
Filing UDderttklDg and Afflda?lt— IqJaDctlM— IttachMeot 

Except when otherwise provided by law, it shall be the duty of the 
attorney presenting or procuring the same, forthwith to file with the 
proper clerk all bonds or undertakings, as required by section 816 
the Code of Civil Procedure, and in case such bonds and undertak- 
ings shall not be so filed, the opposite party shall be at liberty to 
move the court to vacate the proceedinsrs as if no b^nd or undertak- 
ing had been given. It shall also be the duty df the attorney to 
file* under the like penalty the affidavits upon which an injunction 
or attachment has been granted. 

Rule 4 of 1858, amended. Rule 4 of 1871. Rule 5, 1874, amended. 

Rule 4 of 1877, amended. 

OODB OF CIVIL PROOBDURB. 

$§ 562, 590. Arrest—papers on which the order was granted to be filed. 

§ 576. Bail — examinMion of person offered cls. 

§ 602. Order substituted for writ of irtjwnction, 

§ 603. Injunction where rights depend on the nxxlwre of the action. 

$ 604. Injunction — dependant on extrinMc facts — affidavit on an application 

for, what to state. 
§ 605. Injunction restraining a State officer only granted at CfeneraZ Term, 
* WordB " at tho same time and " strack oat ol Bale of 1877. 
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$ 606. Injunction — hy whom grantedy except where specially prescribed by law. 

\ 607. Proof svjSIUnent to justify the ffranting of a9i injtm^ 

] 626. Order vacating iwjwnetion — when it takes effect, 

i 636. Attachment, affidavit on an application for, what to state, 

{ 639. Affidavit to he filed with clerk within ten days after the granting hf the 

warrant. 
$ 642. Validity of undertaking not affected by improper granting of warranty 

want of jurisdiction or other cause, 
{ 815. Bonds and undertakings not affected by change of parties, 
{ 816. Bond or UTidertaking given in OMO^iion or special proceediTigmtistbe filed 

with the derk. 
} 1307. Undertaking given on appeal, must be filed, 

} 1536. Bond of guardian ad litem for infant party in partition must be filed, * ' 
} 3272 et seq. Undertaking to be filed, where security for costs is required. 
See notes under Rule 3 and 6. 

(1 . ) ATT AOHMBNT — 7wt wieated because of failure to file affidavit, ] The 
failure to file an affidavit, on which an attachment has issued, within ten days, is 
no gi'ound for vacating the attachment. (Brash v. Wielarsky, 36 How., 253 [Sp. 
T., 1868] ; Woodward v. Steams, 10 Abb. Pr. [N. 8.], 395 [Sp. T., 18711.) 

(2:) Affidavits on^ filed under } 639 of the Code,] The time for filing the 

affidavits on an attachment Is provided for by section 639 of the Code of Civil 
Procedure. 

(3.) INJUNCTION — Fhilure to file papers,] Where a party, by inadvertence, 
fails to file the papei-s upon which an injunction is granted, the court may relieve 
him upon or without terms. (Leffingwell v. Chave, 5 Bosw., 703 [Sp. T., 18C0] ; 
19 How., 54 5 10 Abb., 472 ; see Johnson v. Casey, 3 Robt., 710 ; S. C, 28 How., 
492 [Sp. T., 1865] ; ODonnell v. McMum, 3 Abb. Pr., 391 [Sp. T., 1856].) 

(4.) .Dissolved, because papers were not filed.] An injunction dissolves on 

the giH)unds : 'Ist. That the affidavit and papers upon which it was granted 
were illegible. 2nd. That the injunction has not been served on the defendant 
personally. 3rd. That the papers had not been filed as required by the rule of 
the court. (Johnson v. Casey, 28 How. Pr., 492 [Sp. T., 1865].>- 

(5.) UNDERTAKING — Practice of New York Cotnmon Pleas,] It is the 
practice of the New York Common Pleas to requii-e bonds, exacted as the con- 
dition of granting a favor, to be filed with the clerk. (Rice v. Whitlock, 15 
Abb., 419 [Gen. T., 1862].) 

(6.) Cancelling of undertaking on file,] The propriety of cancelling an 

undertaking on file is doubtfal. Where there are other persons in interest 
besides those who consent to the order, it should not be done. (Dry Dock, 
East Broadway, etc., R. R. Co. v. Cunningham, 45 How., 458; see, also, 
Cunningham v. White, 45 How., 486 [Sp. T., 1873].) 

(7.) Filing — necessary,] An undertaking on appeal is not effectual unfil 

filed. (Webster v. Stevens, 5 Duer, 682 [Supr. Ct., Sp. T., 1856] ; S. C, 3 Abb. 
Pr., 227.) 

(8.) Rejection of sureties on — new undertaking must be filed with justifi/xxr 

tion in what time.] Under an order, on rejecfion of proposed sureties, granting 
appellant ten days time to file an undertaking with new sureties, the new under- 
taking must not only be filed, but justification of the sureties had, within the 
time. (Chamberlain v. Dempeey, 13 Abb. Pr., 421 [Supr. Ct., Sp. T., 1862] ; 
8. C, 22 How. Pr., 356.) 
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(9.) — • IndoTBefnent—effeet offaU.i»y» to liaffe.] Where the uaderialuiig, ffled 
on gi*anting an ofder of an-est, is not indorsed with the a^qproval of the justice 
gi*anting the oixler, the order will» on motion, be vacated, with e«^s. (Newell 
V. Dorap, 21 How., 427 [8p. T, 1861.].) Copy of indorsed paper should contain 
the indorsement. (Dent v. Watkins, 49 How. Pr. R., 275 [Cham., 1875].) 

See, however. Forward v. Fi^nch, 52 How. Pr. R., 88 [Sp. T., 1876]. ) 

Rule B# 

Sireties, Jnstilleatlon of-^Beids U he ProTed or IckMwteilgei — Attoney or Cmb- 
seHor camiet be Ssretiest 

Whenever a justice or other officer approves of the security to be 
given in any ease, or reports upon its sufficiency, it shall be his duty 
to require personal sureties to justify, or, if the security offered is by 
way of mortgage on real estate, to require proof of the value of such 
real estate. And all bonds and undertakings, and other securities 
in writing, shall be duly proved or acknowledged in like manner as 
d^eds of real estate, before the same shall be received or filed. 

In no case, shall an attorney or counsellor be surety on any under- 
taking or bond required by law, or by these rules, or by any order 
of a court or judge, in any action or proceeding, or be bail in any 
civil or criminal case, or proceeding. 

Rnle 5 of 1858, amended. ^Rule 6 of 1858. Rule 8 of 1871, amended. Rule 9 
of 1871. Rule 8, 1874, amended. Rule 9, 1874, amended. Rule 5 of 1877. 

CODB OF CIVIL PROOBDXTRB. 

§ 810. B<md8 and undertakings nmat be ockTiowledged or proved, and certified as 

a deed to be recorded, 
§ 811. Party 7ieed not join vMh sureties — when OTve surety is sufficient. 
' \ 812. Fonn of bond or undertaking — affidavit of sureties — approval by court 

or judge. 
} 813. When several sureties may justify, each in a smaller sum than the bond 

or undertaking, 
} 814. /Suitor may sue on bond, etc., taken for his benefit to the people or a 

public officer, 
^ 815. Bonds and undertakings not affected by change of parties, 
} 816. To be filed with derk, except when a different disposition thereof is 

directed, . 
{ 827. Special reference may be ordered for the approval of a bond or under^ 

taking, 
§ J305. Security on appeal, may be waived by written consent qf respondent, 
$ 1307. Undertaking on appeal, must be filed with the clerk, 
i 1308. New undertaking on appeal, to be given when sureties are insolvent, 
f 1309. Action upon undertaking on appeal — at what time mainUdnable, 
§ 1335. Bxceptio7i to, and justifi^cation of sureties on appeal, 

(1. ) AMENDMBHTS TO UNDBRTABaNQ — Allowed even upon appeal^ 
to cure any mere formal defect in the approval thereof. 'i (Ten ESck v. Simpson* 
11 Paige, 177 [1844] *, as to the wnmint, Eldridge v, Howell, 4 Paige^ 457 f 1834]. ) 

(2.) Where it has not been proved or ackTunoledged,] (OonUm v. I>uV:ber« 
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6 How., ^6, 888 [Gen. T., 1850J; Uanrngkni y.The Am. Lile Ida. JUid Trust Co., 
1 Baib., 244 [Sp. T., 1847]; BelHoger y. Qajdin^, 12 How., 881 [Sp. T., 1856]; 
& C, 2 Abb., 441| Beach v. Soatiiworth, 6 Barb., 178 [Qen. T^ 1849]; S. C, 1 
Code R., 99.) 

(3.) Where it has not been aeknovfledged btfofea prcy^ officer. ] (Bidabock 

V. Levy, 8 Paige, 197 [1840]. ) ^ 

(4.) jB^ adding the nait^a of o&er tmretiee^ vhere by mistake or inadvertence 

the requisite nwmber have not joined in the undertaking,] (Potter y. Baker, 4 
Paige, 290 [1834]; see Kissam v. Marshall, 10 Abb., 424 [Sp. T., 1860]'aQd eases 
cited.) 

(5.) WHBB FILED — Undertaking to stop proceedings on appeal.] An 
nndei'taking' to stay pi*oceeding8 on appeal must be filed and served with the 
notice of appeal and not afterwards. (New York Central Ins. Co. v. Safford, 10 
How. Pr., 344 [Bp, T., 1854].) 

( G. ) JUSTIFICATION — Affidavit of. ] The .affidavit of j ostification should 
be annexed to and filed with the undertaking. (Van Wezel v. Van Wezel, 3 
Paige, 38 [1831].) 

(7.) Failureto justify in double ike judgment and the $500, does not invali- 
date the undertaking.] That the sureties to an undertaking fail to justify in 
double the amount of the judgment, and to double the $500 limited for costs and 
damages, does not invalidate the undertaking. (Hill v. Burke, 62 N. T., Ill 
[1875]; Rich v. Beekman, 2 Code R., 63 [1849].) 

(8.^ — MvjSt he double the sum specified in the undertaking.] An undertaking 
given in proceedings of claim and delivery, on which there were four sureties, and 
only three justified, and the aggregate amount of their justification was less than 
double the sum specified in the undertaking, held insuffident. (Graham v. Wells, 
18 How. Pr., 376 [Sup. Ct. Ch., 1857].) 

(9.) l7i what amount on appeal to the Ghneral Term.] Sureties on an 

appeal to the General Tei'm must justify in double the amount of the judgment 
and costs. (Heppock v. Cottrell, 13 How. Pr., 461 [Sp. T., 1857].) 

(10.) That sureties justify to more than is necessary is not ohjectionahle.] 

It is no objection to an undertaking on appeal that the sureties justify to more 
than twice the amount specified therein. (Hill v. Burke, 62 N. Y., Ill [1875].) 

(11.) Partial justification — may sustain appeal when. ] An undertaking on 

appeal, in form sufidcient to effect a stay of proceedings, but in which the jiisti- 
fication was not in a sum sufficient for that pui'pose, held sufficient to sustain the 
appeal. (Newton v. Harris, 8 Barb., 806 [Sp. T., 1850].) 

(12.) Sureties not released by their failure to justify.] The sureties on an 

tmdertaking on appeal are not released from liabiUty by their failure to justify, 
after being excepted to. (McSpedon v. Bouton, 5 Daly, 80 [Gen. T., 1873].) 

(13.) Sureties not disdtarged because further su^rcties cure required.] 

Sureties are not discharged because of the party's being directed to furnish 
further sureties. (Jewett v. Crane, 13 Abb. Pr., 97 [Gen. T., 1861].) 

(14.) WJien sul>stitute not required for an insolvent surety.] "Where one 

surety becomes insolvent, if the other surety is abundantly able to satisfy the 
judgment, or if the judgment is otherwise well secured and the appeal is likely 
to be soon disposed of, the appellant court may r^use to require the appellant 
to file a new undertaking. (Bering v. Metcalf, 72 N. Y., 613 [1878].) 

(1 5. ) Agreement to a>ccept surety — without justification — effect of.] It was 

Agreed by the attorneys that a surety on an undertaking on appeal should be 
accepted without justification on his part, defendant's attorney promising to have 
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it so marked upon the undertaking by the court ; which, however, was never 
done, although the appeal was taken as though it had been. In an action bi-ought 
upon the undertaking against the sui*eties thereto, they churned that it could not 
be maintained, for the reason that the approval of the sureties had never been 
indorsed on the undertaking as required by section 196 of the Code. Held, that 
the consent to accept the surety was a waiver of the justification, and no indorse- 
ment was necessary. (Gopsill v. Decker, 4 Hun, 625 [Gren. T., 1875].) 

(16.) A^ to bail and their justification, see Code of Civil Procedure, sections 
673 to 590. 

(17.) ATTORNETS— CaTiTiof become haU,'\ (Mies v. Clarke, 4 Bosw., 632; 
aiiirming, 2 id., 709 ; Craig v. Scott, 1 Wend., 35 ; King v. SheriflT of Surry, 2 
East, 181 ; Laing v. Cundall, 1 H. BL, 76, note a; Wheeler v. Wilcox, 7 Abb., 
73 ; Coster v. Watson, 15 Johns., 535.) 

(18.) LidbUity of, on undertaking.] Where an attorney, without objection, 

becomes sui'ety on an undertaking, he incurs no other or different responsibility 
than attaches to the obligation he signs, and the same can be enfoi'ced in no 
other or different manner than if it were the obligation of a person not an attor- 
ney or officer of the court. (Wilhnont v. Meserole, 48 How., 430 [Sp. T., 1875] ; 
S. C, 16 Abb. [N. S.], 309.) ' 

(19.) SBBBSFT-- Cannot became bail,] (Bailey v. Warden, 20 Johns., 129; 
Banter v. Levy, 1 Chitt., 718; Bolland v. Pritchard, 2 W. BL, 799-. Doldem v.' 
Feast, 2 Gmnge, 889, and note 1.) 

(20.) MARINB OOUBT^ Attachment-- justification,] On an undertaking 
^ven to discharge an attachment, issued from the New York City Marine Court, 
the sureties may justify before a county judge of the county in which they reside. 
(Seed V. Teale, 2 N. Y. Weekly Digest, 545 [Marine Court, 1876].) 

Rule 6. 

How Sheriff's Retnrn Compelled. 

At any time after the day when it is the duty of the sheriff, or 
other officer, to return, deliver, or file any process, or other paper, by 
the provisions of the Code of Civil Procedure, or by these rules of the 
courts any party entitled to have such act done, may serve on the 
officer a notice to return, deliver, or file such process, or other paper, 
as the case may be, within ten days, or show cause, at a Special 
Term, to be designated in said notice, why an attachment should 
not issue against him. 
Rule 8 of 1858. Rule 10 of 1871, amended. Rule 10 of 1874, amended. 
Role 6 of 1877. 

OODB OF CiViL PROOZIDnRB. 
§ 14. Neglect to return — punishmeTit for, 
§ 23. Writ or other process must be returned to the clerk, unless otherwise pre^ 

scribed, 
§ 102. Sheriff may make return by mail, 
§ 103. LiaMUtyaivdptmishmentofsTi&rifff for neglect to execute mandate in special 

proceedings, 
§ 186. JFbrmer slieriff, after election of his s^iccessor, must execute mandate in his 
hands. 
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5 339. By marahall return of process issued frotn Marine Court. 

§ 577. Arrest and bail -^filing of papers if hail is given. 

\ 590. An'es^ and bail —filing of* papers \f bail is not given. 

\ 712. B/titum of warrant of attachment where vxirrant is annulled, etc 

§ 725. TJie return may be ordered amended by the court, 

§ 825. In special proceedings; return, where to he filed. 

\ 1715. Return of sheriffs in repleviiir-whtn to he made. 

$ 1716. How return compelled, 

§1880 etseq. Bait on sheriffs bond. ( 

{ 2270. Notioe to delinquent officer to show cause. 

(l.) RfiOBIPT — JFbr process,] The sheiiff must give receipt for process deliv- 
ered tO/him, and a copy if iisquired. (Code of Civil Procedure, } 100.) 

(2.) RfiTURN — Demand not necessary.] If the sheiiff does not return the 
fi fa. by the sixtieth day after he receives it, he is liable to an action without 
being first called upon to make the return by rule or notice. (Coniing v. South- 
land, 3 Hill, 652 [Sup. Ct., 1842].) 

(3.) /Sheriff to return writ, without an order of the court.] It is the duty 

of a sheiiff to return a writ without an order of the court for that purpose. 
(Hinman v. Brees, 13 Johns., 529 [1816].) 

(4.) Attachment to eainpel — action may he brought.] A sheriff is bound to 

return an execution according to the requisition of the statute ; if he fails to do 
80, he is liable to an attachment or an action, at the election of the party 
aggi-ieved. (Wilson v. Wright, 9 How., 459 [Sp. T., 1854].) 

(5.) Failure to make — dainages — proof of] The plaintiff, in an action 

against a sheriff for a faiiui-e to return an execution, is only entitled to recover 
the damages sustained by the neglect of the sheriff; and where in such a case it 
appears, only, that there was a small amount of property of the judgment debtor 
upon which a levy could have been made, it is error for the court to direct a 
verdict for the full amount of the execution, unless it appear beyond dispute that 
the full amount thereof could have been realized therefi*om. (Dolson v. Saxton, 
11 Hun, 565 [Gen. T., 1877].) 

(6.) lUtv/m of discharge on hail — when made by new sheriff,] The old 

sheriff has no right to return a writ of capiat ad respondendum after he is out of 
office, but should deliver it to the new sheriff with the assignment of the prisoner, 
BO that the new sheriff may return it with his indorsement of the discharge of the 
defendant on bail, by which the plaintiff will know the situation of the defendant. 
The new sheriff is not bound to give notice to the plaintiff of his having let the 
defendant to bail. (Richards v. Porter, 7 Johns., 137 [1810].) 

(7.) Sheriff i after expiration of his term, may complete eocecvtion of a 

fi fa.] After a sheriff has gone out of office, he may complete the execution of 
a/, fa. (Wood v. Colvin, 5 Hill, 228 [1843].) 

(8.) Process may be returned on the morning oftheretum day.] An officer 

may return process on the morning of the day of its return, and is not responsi- 
ble, though he might subsequent to the i»etum have executed the process. (Hin- 
man V. Borden, 10 Wend., 367 [1833].) 

(9.) An officer is hound to use diligence in executing process.] An officer 

having process requiring the arrest of a party, is bound to use ajl reasonable 
endeavors to execute it. (Hiuman v. Borden, 10 Wend., 367 [1833].) 

(10.) Sheriff to serve and return a declaration within a reas(ynable tifne.] 

A declaration delivered to a sheriff to be served, must be served and returned 
within a reasonable time. (Anon., 10 Wend., 572 [1833].) 
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(11.) -^— Bebwm by the dept^y, us to the avmonmt ooUeetedonan execution, caa^ 
elusive on the sheriff.] In an action by the piaintif in an execution a^ainat a 
sheriff for the moneys collected upon it, the return is condusive evidence in favor 
of the plidntiff df the amoimt, and, although made by a deputy c^ the sheriff, it 
cannot be impeached by him. (Sheldon v. Payne, 7 N. Y., 453 [1852].) 

(12.) Of execution — after action coimnenced — damctges — effect of return 

nulla bona.] After the commencement. of an action brought against the sheriff 
for a failure to return an execution within sixty days, he returaed the same 
indorsed nulla bona. Upon the tiial the plaintiff proved the issuing of the execu- 
tion, and its I'etum and indo]*sement, after the commencement of the action* 
Held, that, as the I'etui'u was made by a public officer, of an ofScial act he was 
bound by law to do, it was evidence in favor of the officer making it ; that, as 
the plaintiff did not contradict the retuni, he was entitled to recover only nommal 
damages. (Bechstein v. Sammis, JO Hun, 585 [Gen. T., 1877.J.) 

(13.) Mffect of return of ^^not found^ on the bail — their rights if the 

return is false.] The return by a sheriff to an execution against the person of 
*• not found," subjects the bail of the defendant to an action upon his undertaking, 
and is conclusive upon him. If the retuim is false, the bail has a right of action 
against the sheriff for the damage sustained by reason thereof. (Cozine v. Wal- 
ter, 55 N. Y., 304 [1873].) 

(14.) BXOUSS FOR NOT RBTURNIMG — PermissUm. ] What will amount 
to permission to the sheriff from plaintiff's attorney to i-etain an execution in his 
hands, beyond the retuni day. (Humphrey v. Hathom, Sheriff, 24 Barb., 278 
[C^n. T., 1857] 5 ifee AcKinley v. Tucker, 59 Barb., 93 [(Jen. T., 1870].) 

(15.) 2^'^es — non-payment of] A sheriff is entitled to pi'epayment of his 

fees for the sei'vice of a summons and complaint, but if he serves them without 
prepayment, he cannot retain them, and refuse to make a return because his 
fees are not paid. (Wait v. Schoonmaker, 15 How., 460 [Sp. T., 1858].) 

(16.) Waiver of right of aMonfor non-return.] If the plaintiff in an exe- 
cution treats it as properly in the officer's hands, after the retrnm day, he waives 
his existing right of action for its non-return. (McKinley v. Tucker, 6 Lans,, 
214 [Gen. T., 1872].) 

(17.) Plaintiff in execution^ when not liable for instruction to sheriff.] The 

plaintiff in an execution is not answei^able for having made a deputy sherifi; 
charged with its service, his agent by giving him instructions to sell goods levied 
upon credit, if the deputy does nothing in oonfonnity with the instructions. 
•<Sheldon v. Payne, 7 N. Y., 453 [1852].) 

(18.) WJiat interference by a party t necessary to exonerate the sheriff from, tJie 

acts of his deputy.] For the purpose of discharging the sheriff from liability for 
the acts of his deputy, it must be shown not only that the plaintiff directed the 
deputy to depai't from the line of duty imposed by law, but that the deputy fol- 
lowed or tmdertook to follow His directions. (Sheldon v. Pa3nie, 7 N. Y., 453 
[1852].) 

(19.) — Stay of proceedings.] An order staying proceedings on an execu- 
tion in the hands of the sheriff, exonerates him, during its continuance, from the 
'duty of returning the execution. If the plaintiff desires to bring the sheriff into 
oontempt, be must furnish him with proof that the stay is no longer in force. 
(The People v. Camley, 8 Abb., 215 [Sp. T., 1556].) 

(20.) Sheriff excused for an escape where the debtor was privileged from . 

wvest.] The sheriff may protect himself in an action for an 'escax>e, by showing 
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that the judgment debtor was privileged fixnn arrest. (Qinicliio v. Orser, 1 Abb. 
Pr., 433 [N. Y. Com. P., Sp. T., 1855].) 

(21.) Sheriff That excmedfor an escape, by showing that the executUm was 

irregular.] The sheriff cannot protect himself in an action for an escape by 
showing in-egolarity in an execution against the person upon which the arrest was 
made. (Ginichio v. Oi-ser, 1 Abb. Pr., 433 [N. Y. Com, P., Sp. T., 1855].) 

(22. ) Sheriff not liable, if the execution vxis void, ] But if the execution be 

void the sheriff is not liable for an escape of the debtor. (Ginichio v. Orser, 1 
Abb. Pr., 433 [N. Y. Com. P., Sp. T., 1855].) 

(23.) Sheriff is bound to levy under an execution regular on its face.] It is 

the duty of a sheriff to levy an execution regular upon its face ; and it is no excuse 
for his omission that it varies from the amount for which the judgment is ren- 
dered. (Parmelee v. Hitchcock, 12 Wend., 96 [1834].) 

(24.) Irregularity in issue of writ ^ sheriff cannot take advantage of] 

When a sheriff cannot avail himself of the in»egularity of the issuing of the wiit. 
(Hinman v. Bi-ees, 13 Johns., 529 [1816].) 

(25. ) Svbndssion to arbitration after judgment — sheriff cannot set it up as 

an excuse for not returning an execution. ] Whei-e a judgment was I'ecovered in an 
action for slander, from which judgment the defendant appealed to the G^eneral 
* Tenn, and aftei*wards the parties, by an agreement in writing and mutual bonds 
.t)f submission setting forth the pendency of the s^tion, the tiial thereof and the 
appeal, submitted the action to the decision of cei*tain persons named as arbi- 
trators, Jield, that all the legal proceedings were discontinued and ended by the 
submission, and the judgment could no longer be pi*oceeded upon. The defend- 
ant having revoked the submission, and a motion being made for an attachment 
against the sheriff for not xetuming an execution on the judgment puiisuant to a 
notice served on him, lidd, that the sheriff ^ould not avail himself of the submission 
as an answer to the motion, that the execution was not void, but only voidable, 
and that the right to avoid it was personal to the defendant, whose i*emedy was 
by motion to set aside the execution, or for a pei*petual stay of proceedings. 
(Gi'osvenor v. Hunt, 11 How Pr.,.355 [Sp. T., 1854].) 

(2t5.) OORRBOnON OP RETURN— u4 return may be corrected, after an 
action for a false return has be^n caininenced,] The return of a sheriff may be 
amended by leave of court, on proper tenns and on due notice, after the com- 
mencement of an action for an insufficient and false return. (People v. Ames, 35 
N. Y., 482 [1866].) 

(27.) — - A corrected return may be read in evidence with the same effect as if 
originally so inade.] Such return may be read in evidence with the same effect as 
if originally made in the amended form. (People v. Ames, 35 N. Y., 483 [1866].) 

(28.) -^— Omission of sheriff to indorse the proper return on an execution — 
a/mendable nunc pro tunc. ] The omission of the sheriff to indorse upon an execution 
the pwper return before it is filed, is amendable mmc pro tunc after the filing ; 
but he must pay the costs of the motion. (Hall v. Ayer, 19 How. Pr., 92 [Sp. T., 
1859].) 

(29.) PRESUMPTION-- That the sheriff began its execution within the life- 
time of the writ.] In the execution of a writ of possession after the return day, 
it will be pi'esumed that the sheriff began the execution of the process within 
the lifetime of the writ. (Witbeck v. Van Rensselaer, 2 Hun, 55 [Gen. T., 1874].) 

(30.) DSIiIVERT TO DBFUTV.] If the sheriff acts on an execution which 
was delivered to his deputy, he is liable for not retuniing it. (Pe<^le v. Waters, 
1 Johns. Cas., 137 [Sup. Ct., 1799] ; S. C, Col. & C. Cas., 82.) 
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(31.) To person in charge of business of office of coroner — when suffi>cientJ] 

(Manning v. Keenan, 9 Hun, 686 [Gen. T., 1877].) 

(32.) Delivery of process must he known to him,] The sheriff is not in con- 
tempt for not acting* on pi'ocess which never came to his personal knowledge 
and was not lodged at his office. (People v. Waters, 1 Johns. Cas., 137 [Sup. 
Ct., 1799] ; S. C, Col. & C. Cas., 82.) 

(33.) PROTBOTION-- To sheriff— when there is controversy as to funds.] 
Where a claim is made against him for money in his hands, and there is any 
doubt as to who is entitled to it, it is usual for the court, for the protection of the 
officer^ to refuse to compel him to decide the controversy at his own risk. (Mills 
V. Davis, 53 N. Y., 349 [1873] j Wilson v. Wright, supra,) 



Rule 7. 

Books to bo kept Iby dork. 

The clerks of the several courts shall keep in their respective 
offices, in addition to the "judgment book," required to be kept by 
the Code of Civil Procedure : 

Ist. A book properly indexed, in which shall be entered the title 
of all civil actions and special proceedings, with proper entries under 
each, denoting the papers filed and the orders made, and the steps 
taken therein, with the dates of the several proceedings. 

2d. An index of all bonds and undertakings filed in the office, 
stating in appropriate columns the title of the cause or proceeding 
in which it is given, with a general statement of its condition, or a 
reference to the statute under which it is given ; the date when and 
before whom acknowledged or proved, by whom approved, and 
when filed, with a statement of any disposition or order made of or 
concerning it. 

8d. Such other books, properly indexed, as may be necessary to 
enter the minutes of the court, docket judgments, enter orders and 
all other necessary matters and proceedings ; and such other books 
as the several courts at a General Term may direct. 

Rale 9 of 1858, amended. Rule 11 of 1871, amended. Rule 11 of 1874, 
amended. Rule 7 of 1877. 

OODB OF OiVili PROOBDURB. 

{ 726. WTien an origiTial pleading or paper lost — hmo supplied* 

5 816. Bond or undertaking to be filed with clerk, except when a different dispo- 

sition thereof is directed, 
§ 933. Certified copies of records in offl/ie of the clerk of the court made presump* 

tive evidence. 
§ 1236. Clerk to keep judgment hook and enter Judgments therein, 
} 1672. Lis pendens to be recorded aiid indexed. 
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Rule 8. 

Jidl^ents, when to 1m Entered and Deeketed* 

Judgments shall only be entered, or docketed, in the offices of the 
clerks of the courts of this State, within the hours during which, by 
law, they are required to keep open their respective offices for the 
transaction of business, and at no other time. 

Rule 9 of 1858, amended. Rule 12 of 1871. Rule 12 of 1874. Rule 8 of 1877. 

OODB OF OlViJj PROOBDX7RB. 

{ 1237. Judgment roll to he filed — of what to consist 

\ 1238. It must he prepared and furnished to the clerk by the attorney. 

\ 1239. ClerkmtLstQnakeminnteof fl^ifig on the Ixick of the judgment roll. 

(1.) JUDGBSBNT — Omission of clerk to sign the Judgment.] The onnssion 
of the clerk to sign the judgment roll on entering up a judgment does not affect 
the validity of the judgment. It is a clerical eiTor and a mere question of pi*actice 
and of regularity, which the Supreme Court can and will at any time allow to be 
amended nunc pro tunc. (Van Alstyne v. Cook, 25 N. Y., 490 [1862]; see 
Goelet V. Spofford, 55 N. Y., 647 [1873].) 

(2.) A jtidgment is not void^ hecause not signed by the derk.] A judgment 

is not irregular, though not signed by the clerk, at least not void, so as to enable 
a third person to object to its invalidity on that ground. Signing is not indis- 
pensable to its validity. (Bank v. Ti-eadwell, 84 Barb., 658 [Geri. T., 1861] ; 
Goelet V. Spofford, 55 N. Y., 647 [1873] ; Van Alstyne v. Cook, 25 N. Y., 490 
[1862].) 

(3.) The record constitutes the Judgment in common law actions.] In 

common law actions no judgment is pronounced, except by the record which is 
made up in the clerk's office. (Butler v. Lee, 83 How., 252 [Ct. of App., 1866].) 

(4.) The entry made by the clerk on receiving a verdict is not the Jtidgment.] 

The entry made by the clerk by the direction of the court on receiving a verdict 
of the judgment to be rendered thei*eon is not the judgment. (Lentilhon v. 
Mayor, 8 Sandf., 721 [Gen. T., 1851].) 

(5.) — - Jtidgment not perfected until entered in the Judgment hook,] A judg- 
ment upon a verdict is not perfected, under the Code, until entered in the judg- 
ment book with the amount of costs (if any) recoverable, inserted therein. Until 
so entered, it is not a judgment from which an appeal can be taken to the Gen- 
eral Term. (Lentilhon v. Mayor, 3 Sandf., 721 [Gen. T.,.1851].) 

(6.) Docket sufficient to sustain an execution, though no entry is made in 

thejudgment hook.] A docket of a judgment held sufficient to sustain an execu- 
tion, although no entry was made in the judgment book imtil after its being 
issued. (Appleby v. Bwry, 2 Rob., 689 [Gen. T., 1864].) 

(7.) UBN — When it attaches — equity.] The lien of a judgment does not 
attach tmtil docketing ; and, as the lien is entirely regulated by statute, equity 
cannot extend it. (Buchan v. Sumner, 2 Barb. Ch., 165 [Chan., 1847] ; Foot v. 
Dillaye, 65 Barb., 521 [Gen. T., 1873].) 

(8.) When filed with clerk out of office hours.] All judgments filed and 

docketed by a clerk out of office hours, although' some may be entered before 
others, take effect and become liens equally at the next office hour after such 
docketing. (France v. Hamilton, 26 How., 180 [Gten. T., 1862] ; Wardell v. 
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MasQD, 10 Wend., 573 [1833] ; see, also, Hathaway v. Howell, 54 N. Y., 97 
[1873].) 

(9.) VERDICT — Entry of Judgment on.] It is the duty of the clerk to enter 
JTidgment in conformity with the verdict, tinless the court otherwise direct. 
(Morrison v. N. Y. and New Haven R. R., 82 Barb., 668 [Sup. Ct., ISGO].) 

(10.) ERRORS — Amendinent of.] An entry made by a clerk in hia minutes 
may be amended so as to coiTect an error therein. (Smilli v.- Coe, 7 Hob., 477 
[Sp. T., 1S68].) 

(11.) Duty <if derk as to entry in judgment book.] The clerk must enter 

in the judgment book *• the judgment " as required by section 280 of the Code in 
cases where the decision of the court is given in writing and filed under section 
267, as in all other cases ; and must insei't a copy of such judgment in the judg- 
ment roll in making it up, and sign the same. (Plank Road Co. v. Thatcher, 6 
How., 226 [Sp. T., 1851].) 

(12.) How far it is necessary to enrol a decree.] The final decree of a court 

of 'ec^uiiy takes effect when it is made and declared by the court ; and the recoi*d 
when made up, is only evidence of the decree, and simply proves it, without add- 
ing any tMng to its validity. It is not necessaiy, even to enrol it, except in those 
cases where it is required to be enrolled as preliminaiy to some further action, 
which the statute authoiizes to be taken upon it only after enroHment. (Butler 
v. Lee, 33 How., 252 [Ct. of App., 1866].) 

(13.) DELAY — Of alerk in entering a decree in the judgment hook does not 
affect its validity.] The delay of the clerk to enter a final deci*ee in the iud^ 
ment book does not affect its validity. (Butler v. Xee, 33 How., 252; S. C.,3 
Keyes, 76 [Ct. of App., 1866] 5 Lynch v. Gas Light Co., 42 Barb., 691 [Gen. T., 
1864].) 

(14.) DOCKET — WJien a decree in equity should go on the docket.] The 
decree of a com»t of equity may never go upon the docket at aE. It is only when 
a certain sum is directed to be paid that it is proper to enter it upon the docket . 
(Lynch v. Gas Light Co., 42 Barb., 591 [Gen. T., 1864].) 

(15.) SIGNING AND FEUNG — (y judgment roll.] A judgment roll m not 
void because not signed by the clerk of the court. Such signature is not 
expressly required by the Code ; and the proviMons of the Revised Statutes in 
refei*ence to judgment records (2 R. S., 860, § 11) are inapplicable. (Gtjelet v. 
Spoffwd, 55 N. Y., 647 [1878] ; see Van Alstyne v. Cook, 25 N. Y., 490 [1862] ; 
Bank v. TreadweU, 34 Barb., 553 [Gen. T., 1861].) 

Rule 9. 

A|»peaniiiee — how entered. 

At any time after an appearance the plaintiff may have the same 
entered in the proper book kept by the clerk, on filing an affidavit of 
such appearance, stating when, how, and by whom made. 

Rulellofl858. Rule 14 of 1871. Rule 14 of 1874, amended. Rule 9 of 1877. 

CODB OF ClVn. PROCEDmiE. 

J 56.-4 party may appear in person or by attorney. 

} 60. Resident of adjoining State may appear as attorney — sertioef htAD metde 

upon him. 
$ 421. Appearancebyd^endant--hoW9nade'^requisUe9qfncticeof 
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{ 424. Voiwatar^ appetmmee — equimleni to personal service of summons. 
} 479. Notice of appearance may contain demomdfor copy complaint, 
§ 1995. Parties to a special proceeding by State writ — may appear by attorney. 
§ 2528. Appearance in Surrogate's Court, 
J 2886. Appearance in Justict^s Cowrt. 
See notes under Rule 18, post. 

(1.) APPEARAKOB — Notice — not signed, etc, an%Uity,'\ A notice in aa 
action not signed by the attorney serving it, and in which his place of business 
is not mentioned, is anullity. (Demelt v. Leonaiti, 19 How., 182 [Gen. T., ISiiO] ; 
Yorks V. Peek, 17 id., 192 [Gen. T., 1859] } Brown v. Cook, 2 id., 40 [Sp T., 
1845].) 

(2.) Voluntary — effect of,^ Voluntary appearance is equivalent to per- 
sonal service. (Schwinger v. Hickox, 46 How. Pi\, 114 [Supr. Ct., Sp. T., 1873] 5 
Co<ie of Civil Procedure, § 424.) 

(3.) An appeanvnce by an attorney, toithout authority'f gives jwisdiction.] 

(Purguson v. Crawfoixi, 7 Hun, 25 [Gten. T., 1876] ; Brown v. Nichols, 42 
N. Y., 26.) 

(4.) What constitutes.] The following acts have been held to constitute a 
g^eneral appea]*ance : 

(5. ) Notice of motion. ] Service of notice of motion signed by an attorney as* 

" att'y for the def 't." (Ayers v. Western R. R. Co., 48 Barb., 132 [Gen. T , 1866] ; 
Kelsey v. Covert, 15 How., 92 [Sp. T., 1857] ; S. C, 6 Abb., 336, n; McKenster 
V. Van Zandt, 1 Wend., 13 [Sup. Ct., 1828] ; Dole v. Manley, 11 How^, 138 [Sp. 
T., 1855]; Baxter v. Arnold, 9 id., 445 [Sp. T., 1854].) 

(6.) Affidamt and notice.] Service of affidavits and notice of motion to set 

aside a judgment of foreclosure entered by default, indoi-sed " F. W. T., attorney 
for defendant L." (Martine v. Lowenstein, 6 Hun, 225 [Gen. T., 1875].) 

(7.) •* Order extending thne.] Sei'vice of an order extending the time to 

answer, with a copy of the affidavit upon which it was fotmded, which stated 
the name of the defendant's attorneys. (Quin v. TOton, 2 Duer, 648 [Sp. T., 
1853] ; Carpenter v. The N. Y. and N. H. R. R. Co., 11 How., 481 [Sp. T., 18.^5].) 

(8.) Notice of bail.] (Quick v. Merrill, 3 Caines, 132 [Sup. Ct., 1805J.). 

(9.) Notice of retainer as effectued as entering an appearan/ie with the 

clerk.] A general notice of retainer operates as effectual an appearance as if 
the defendant had entered his appearance with the clerk. (Francis v. litts, 2 
Hill, 362 [Sp. T., 1842].) 

(10.) Opposing a inalionf&r an injunction.] It was held that defendants 

by appealing in this action by counsel and opposing a motion for an injunction, 
and I'eading affidavits in opposition to such motion, and filing the same, with the 
names of their attorneys in the actions indorsed thereon, and by moving that all 
proceedings in the action be stayed, had submitted themselves to the jurisdiction 
of the court and appeared in the action uuconditionally. (Cooley v. Lawrence, 
5. Duer, 605 [Gen. T., 1855].) 

(11.) A71 appearance for a corporation sustained, thongh it was improperly 

served with the sumirums.] An appearance of a corporation by officers of the 
court will be valid, and give jurisdiction, whether the service of process upon its 
officers be good lor not, provided the corporation is still in existence. (Murray v. 
Vanderbilt, 39 Barb., 141 [Sp. T., 1863].) 

(12.) How determined — decision as to, n/nt appealaMe.] In an actimi 

pending in the Supreme Court, it is for that court to decide whether there was a 
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sufficient appearance by an attorney therein, and its decision is not appealable 
to the Court of Appeals. (Martine y. Lowenstein, 15 Albany Law Journal, 124 
[Court of Appeals, 1877].) 

(13.) An appearatice in a JState courtf by what rules considered.'] The entry 

of an appearance in a State court must be interpreted by the course and practice 
of that court ; and that what is held in such court to be a stibmiBsion to its 
authority in the cause, whether coerced or voluntary, must be deemed an 
appearance ; and further, when such submission has once been made it cannot 
be retracted. (Cooley v. Lawi-ence, 5 Duer, 605 [Gen. T., 1855].) 

(14.) A husband inay direct an appeai^nce to be entered for his wife,] 

When the separate pi-operty of the wife is not in question, service on theliusband 
is a good service on the wife, and he is authoiized to dii'ect an appearance to be 
put in for her. (Lathi-op v. Heacock, 4 Lans., 2 [Gen. T., 1871] ; see, however. 
White V. Coulter, 1 Hun, 366 [Gen. T., 1874]; Nagle v. Taggai-t, 4 Abb. [N. C], 
144 [Sp, T. 1877] ; Watson v. Church, 3 Hun, 80 [Gen. T., 1874] ; Foote v. Lath- 
rop, 53 Bai-b,, 183 [Gen. T., 1869] ; S. C, 41 N. Y., 358.) 

(15.) In person — not oMoiDed when an aUomey appears,] A party who 

has appeared by attorney cannot, while the retainer continues, appear on the 
record in pei'son. (Halsey v. Carter, 6 Rob., 535 [Sp. T., 1866].) 

(16.) When the counsel inay be regarded as the attorney,] Whei-e a coun- 
sel, who is to try a cause, signs his name as attorney both before and after the 
decease of the attoraey of recoi'd, he may be deemed as the attorney by the 
opposite party. (Cambiidge Valley National Bank v. Matthews, 1 Law Bulletin, 
10 [Sp. T., 1878].) 

(17.) When a party inay appear,^ A pai-ty to a suit brought for the fore- 

dosore of a mortgage may serve a notice of ap^>earance at any stage of the action 
(e. g,t after entiy of judgment), and is thereafter entitled to notice of all subse- 
quent proceedings. (Martine v. Lowenstein, 6 Hun, 225 [Gten. T., 1875] ; affirmed 
68 N. Y., 466.) 

(18.) BT ONB NOT 8ERVZ]D — A defendant not served cannot appear.] 
A defendant cannot appear and plead in a cause as a matter of course never 
having been served with a process. (McKnight v. Baker, 1 How., 201 [Sp. T., 
1845].) 

(19.) A defendant not served cannot inove to disfiniss the complaint.] One 

of several defendants who has not been served with a summons or complaint 
cannot voluntarily appear and move to dismiss the complaint imder section 274 
of the Code, where his nghts are not aflfected. He must be contented to remain 
quiet out of court until invited to appear there. (Tracy v. Tu<:ker, 7 How., 327 
[Sp. T., 1852].) 

(20.) A defendant against whom judgment is asked for has a right to appear 

dihumgh not served,] A defendant against whom a judgment is pmyed by the 
complaint, although no summons has been served on him, has a right to appear 
and answer. (Higgins v Freeman, 2 Duer, 650 [Sp. T., 1853].) 

(21.) A partner not served may appear,] In an action against partners, on 

a joint liability, a defendant, though not served, is entitled to appear and answer. 
(Wellington v. aaason, 9 Abb.. 175 [Chamb., 1859].) 

(22.) Motion Iry a partner not served to set aside a judgment regularly 

entered against the firfn] On a motion by one pai*tner to set aside a judgment 
on the ground of collusion between the plaintiflf and the other partner, entei'ed in 
form against the firm, in precise conformity to the statute, that is by service of 
process on one only, without any appearance by the defendant not served, the 
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court entertained the application ; and it was held, that the court should not 
sanction any act which would encoura^ concealment and contrivance between 
partners who owe each other confidence and good fjBith. (Ghriswold y. Griswold, 
14 How., 446 [Sp. T., 1857].) 

(23.) An extension of time to appear, or a stay of proceedings to one who 

has not appeared, is improper.] The court ought not to grant an extension of 
time to appear ; nor should it gi'ant a stay of proceedings on the application of a 
defendant who has not appearad in the action. (Bragelman v. Berding, 15 Abb. 
[N. 8.], 22 [N. Y. Com. PL, Sp. T., 1873].) 

(24.) An attorney precluded from acting after he has given a consent to 

substitution to his client.] A consent for substitution given by an attoiney to his 
client precludes the attorney fi*om acting subsequently in the action, notwith- 
standing the fact that no order has been entei^ed on that consent. (Quinn y. 
Doyd, 5 Abb. [N. S.]. 281 [N. Y. Sup. Ct., Sp. T., 1868].) 

(25.) GBNSRAIi APPBABANOB — A waiver of want of Jurisdiction over 
the person.] A general appearance by a defendant is a waiver of any want of 
jurisdiction in the court over his person. (Palmer v. The Phoenix Mut. Life Ins. 
Co., 10 N. Y. W. Dig., 179 [Gen. T., 1880]; Wheelock v. Lee, 15 Abb. Pr. 
[N. S.], 24 [Gen. T., 1873] ; Schwinger v. Hickox, 46 How , 114 [Sup. Ct., Sp. T., 
1873] ; Schmalholtz v. Polhaus, 49 How., 69 (Supr. Ct., Gen. T., 1875].) 

(26.) Jurisdiction over the person adanitted by an appearance and answer 7\ 

Where the court has juidsdiction of the subject-matter of an action consent will 
confer jurisdiction of the person, and in case of a foreign corporation such con- 
sent may be expressed by appearing by attorney and answering generally in the 
action. (McCormick v. Raih^ad Co.. 49 N. Y., 303 [1872].) 

(27.) Waives defects in service.] A general appeai*ance only waives defects 

in service of process. (Bi-ett v. Bi-own, 13 Abb. Pr. [N. S.J, 295 [Sp. T., 1872] ; 
Cai-pentier v. Mintum, 65 Barb., 293 [Gen. T., 1873].) 

(28.) A general appearand by one sued in a local court — does not admit its 

jurisdiction over the subject-matter,] A general appeararice by a defendant sued 
in a local court — as, for instance, the City Court of Brooklyn — does not waive 
his right to object in his answer, that the court has no juiisdiction of the subject- 
matter of the action, if the case is such that the only element of locality which 
can exist, and the only means by which the cause can be brought within the 
territorial limits of jurisdiction of the court as a local coui*t, is the service of the 
summons within those limits. (Wheelock v. Lee, 5 Abb, [N. C], 73 [Gten. T. City 
Court of Brooklyn, 1878].) 

(29.) Appearance induced by fear that property attacTied will be sacrificed 

gives jurisdiction.] Whei*e an action was commenced in the Supreme Court 
against aliens and non-residents, an attachment issued and levied, and the 
defendants appeared generally, Tield, that the court acquii'ed jurisdiction of the 
person of defendants by their appearance in the action, and that the fact that 
they appeared, because their right to the attached property was imperiled by 
the proceedings, did not change the legal leflTect of the appearance. (Olcott v. 
McLean, 73 N. Y., 223 [1878].) ' 

(30.) PROOF OP AUTHORITY— What proof of his authority to appear 
required of an attorney in an action to recover real estate.] Where the authority 
of an attorney to bring an action for the recovery of the possession of real estate 
adversely held, is questioned by a party whose name apx>ears as one of the 
plaintiflEs, the attorney must produce a " written request of such plaintiff, or his 
agent, to commence such action," or a ^* written recognition of the authority of 
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thfi attorney to eommeoce the same.*^ (Stewart y. Bailey, 56 How.» 256 
[Ghamb,, 1878].) 

(SI.) It is diseretionaTy vfUk the court to require cm attorney to show his 

authority to appear, 1 As a general rule when the id^t of an attorney to ufie the ^ 
name of a plaintiff is questioned by the opposite pai*ty, if the attoi'ney be a 
I'eputable member of the bar, the court will not, unlesa the action be one for the 
recovery of the land, require pi'oof of the authoiity to be pixwiuced ; biit the 
right of the court to I'equire its production in all cases is undoubted, and it will 
be exeixsised when, in its judgment,- the ends of justice demand it. (Stewart v. 
BaUey, 56 How. Pin, 256 [Charab., 1878].) 

(32.) RX2UEF FROM UNAUTHORIZBD APPRAHANOB — Xoc^es.} 
Relief fi-om an unauthorized appearance will not be gi-anted when the moving 
pajrty has been guilty of laches. (Mai*ston v. Johnson, 13 How., 93 [Gren. T., 
1856] ; Fry v. Bennett, 16 id., 385 [Sp. T., 1858] ; Humphi-ey v. Chambei*lain, 11 
N. Y., 274 [1854]. See arOe^ note 3.) 

(33.) Wlhen d Judgment wUl not be set aside because an appearance loas 

tmauthorized,] U^x^n a motion to set aside a judgment, entei*ed by default, 
Tiddn that as the appearance was regular in form, the court acquired junsdiction 
of the person of the defendant, and that, as it waa not alleged that the attorneys 
were insolvent,, the judgment should not be set aside for the sole reason thai 
their appearance was in fact unauthorized. (Powers v. Trenor, 3 Hun, 3 [G^n. 
T., 1874].) 

(34.) PIjAOB of RX2SIDX3NOS — J9bio determined,] An attorney has the 
right himself to decide where he resides, for the purposes of the rule. (Rowell 
V. McCormick, 5 How., 837 [Sp. T., 1850] ; S. C, 1 Code R. [N. S.], 73.) 

(35.) — ■— /Service by mail at,] And after such decision, service by mail can 
ohly be made by him, at the place indicated, and the opposite party can only 
make service upon him by mail, by addressing him at that place. (Huini v. 
Davis, 13 How., 57 [Sp. T., 1856]; Rowell v. McConnick, supra,) 

(36.) Relates to the post-office,] The words " place of residence," relate to 

the post-office, and not to any particular locality in a town or city. Therefore, 
held^ that service of a copy complaint mailed at Fonda, N. Y., directed to the 
defendant's attorneys, ** New York," was good, although the latter sagned their 
notice of appearance, " No. 52 Grove street, in the city of New York." (Oothout 
V. Rhinelander, 10 How., 460 [Sp. T., 1855] ; Rowell v. McCoimick, supra,) 

(37.) ATTEMPTED SERVICE— On non-resident— when sufficient,] Where 
plaintiff's attoraey issued a summons requiring the answer to be served on him 
at the. city of New York, and added to hii^ subscription " 195 Breadway," that 
being his office; and on the last day for answering, the defendant's attorney, at 
about four p. m., sent the answer to his office, and found it closed, the plaintiff's 
attorney having left the city for his residence at Flushing ; and again, the next 
day, the defendant's attorney sent the answer to the office, and the plaintiff's 
attoraey refused to receive it, having entered judgment and issued execution 
that morning ; Jield, that the defendant's attorney had done all that he was bound 
to do, and that the judgment and execution should be set aside. (Lord v. Van- 
denburgh, 15 How., 363 [Gen. T., 1858] ; S. C., 6 Duer, 703.) 

(38.) FOREIGN JUDGMENT — RecitcU of appearance in record of,] The 
record of a judgment of another State, which recites that defendant appeared ^ y 
attorney, is only presumptive evidence of authority in the attorney. (Howai"d v. 
Smith, 42 How. Pr., 300 [Supr. Ct., Gen. T.» 1870] ; S. C, 1 J. & S., 124.) 
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(89.) WITHDRAWAX. OP APPEARAITCB— 7F%e» aOaiJDed.] (Hunt y. 
Breiman, 1 Hun, 213 [Gen. T., 1874].) 

(40.) RBMOVALTQ U. a COXJBT— Time of rermyoal — not restricted ixt 
that of entering appearance,] The provision of subdivision 1 of } 63d of the 
Revised Statutes, requiring the petition of removal to be filed in the State couart 
at the time of entering an appearance of defendants, is repealed by $ 2 of the 
ant of March 3, 1875 (chap. 137). (La Mothe Mfg. Co. v. The JNatipnal Table 
Co. Works, 7 Beportei-, 138 [U. S. Ct., S. D. of N. Y., 1879].) 

Rule lO. 

Change of AUorMys, liow Made* 

An attorney may be changed by consent, or upon application of 
the client upon cause shown and upon such terms as shall be just, 
l^ the order of the court or a judge thereof, and not otherwise. 

Rule 12 of 1858v Rule 15 of 1871, amended. Rule 15 of 1874. Rule 10 of 1877. 
See notes under Rules 1 and 11. 

(1.) SUBSTITUTION — When allowed. ] A party has no right,, without showing 
any cause except his own will, to substitute one attorney for another without pay- 
ment of the costs earned. (Supervisors of Ulster County v. Brodhead, 44 How., 411 
[Sp.T., 1^73] ; Creighton v. Ingersoll, 20 Bai»b., 541 [Gen, T., 1855] ; see Hazlett 
v. Gill, 5 Robt., 611 [Sp. T., 1866] ; and Wolf v. Trochehnan, id. [Sp. T., 1866] ; 
Hoffman v. Van Nostrand, 14 Abb., 336 [Chambers, 1862].) 

(2.) Right of client to dmnge his attorney absolute — lien for fees J] A 

client has a light to change his attorney at his own volition, whatevei* may be 
his motives, whether a mere caprice or a substantial reason. The relation 
requires the most unlimited confidence and perfect harmony. The attorney has 
no claim upon papei*s placed in his hands, except the lien upon them to secure 
costs and fees; and even this Uen will be, under certain circumstances, so 
modified as to compel him to produce such documents upon an emergency 
IH^ssing for their use. (Trust v. Repoor, 15 How., 570 [Supr. Ct^ Sp. T., 1856].) 

(3.) An order of svbstitution is essential,] A person cannot be substituted 

as an attorney in the suit merely by filing the written consent of the first attor- 
ney» but in all cases an order of the court is necessary to rentier the substitution 
valid. (Roy v. Hai-ley, 11 N. Y. Leg. Obs., 29 [Sp. T., 1852].) 

(4.) Consent of court to.] An attorney cannot be changed without leave 

of the court or an order of a judge of the couiH;. (Krekeler v. Thaule, 49 How. 
Pr., 138 [Sp. T., Com. PL, 1875].) 

(5.) - — Where one attorney is retained, a second can act only after being duly 
substituted,] "Where an attorney is retained, another attorney cannot act for the 
party without being regularly substituted, and the act of such second attorney 
will be disregarded by the couH. (Jerome v. People, 1 Wend», 293 [1828].) 

(6.) When it takes effect.] Until the usual order of substitution is 

^tered^^and notice thereof served^ tlie adverse party will be entirely justified in 
treating only with the attoimey who first i^peared in the action. (Pai*ker y. 
CHy of ^\Rmiiam8burgh„ la How>, 250 [Sp. T., 1856] ; Robinson, v. MeCleUfflij, 1 
id.,90 [ap.T,^1845].) 

(7.) ISiermee of rwtice without order, s^ff>cient*] It is sufllciaat to serve 

aotaee of anbstitution ; the order need not besei*ved. (Bogardus v. Riditeeyeiv 
3 Abb., 179 [Sp. T., 1856] ; Dorlon v. Lewis, 7 How., 132 [Gwi. T.^ 1852].) 

5 
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(8.) An attorney precl/uded from acting^ after he has given a consent to 

snhstUution to his clidnt,] A consent for substitution, g^ven by an r^ttomey to his 
client, precludes the attorney from acting subsequently in the action, notwith- 
standing the fact that no order has been entered on the consent. (Quinn v. Doyd, 
5 Abb. [N. S.], 281 [Sp. T., 1868].) 

(9.) UEN OP ATTORNEY — Upon wMt] An attorney has a lien upon 
all deeds and papers in his hands belonging to his client, and until he is paid the 
court will not order them to be given up. (The Bowling Green Savings Bank v. 
Todd, 64 Barb., 146 [Gen. T., 1872]; see Code of Civil Pix)cedure, § 66.) 

(10.) Extent of it.] As to extent of attorney's lien, see Richardson v. 

Brooklyn City and Newtown R. R. Co. (24 How., 322 [Qen. T., 1862]; see Code 
of Civil Procedure, § 66.) 

(11.) Superior to right to set offjudginent] Semble, that the attorney for 

a defendant in whose favor a judgment for costs has been entered upon the dis- 
missal of the complaint, acquires a lien thereon for his compensation, which is 
.superior to the right of the plaintiff to set off a prior judgment in his favor, 
whether he seeks to enforce such light upon a motion or by an action. (Ennis v. 
Curry, 22 Hun, 584 [1880] .) 

(12.) Cownselhas not a lien.] A counsel cannot retain papers until his 

fees are paid. (Brown v. Mayor, 9 Hun, 587 ; Estate of Michael Sichling, 2 Law 
BuUetin, 98 [1880].); 

(18.) /Settlement of an action in fraud of attomey*s rights — can only he 

vacated on his application made in his own nmne.] (Murray y. Jibson. 22 Hun, 
386 [1880].) 

(14.) Notice by attorney of his interest in the recovery — necessary.] An 

attorney must have given notice of the assignment of a part of the i^ecovery to 
him, in order to justify his moving to set aside a settlement entered into between 
the parties. (Jenkins v. Adams, 22 Hun, 600 [1880].) 

Rule II. 

IgrMments Between Parties or Attorneys. 

No private agreement or consent between the parties or their 
attorneys, in respect to the proceedings in a cause, shall be binding, 
unless the same shall have been reduced to the form of an order by 
consent, and entered, or unless the evidence thereof shall be in 
wilting, subscribed by the party against whom the same shall be 
alleged, or by his attorney or counsel. 

Rule 13 of 1858. Rule 16 of 1871. Rule 16 of 1874. Rule 11 of 1877. 

See notes imder Rule^ 1 and 10. 

(1.) ti^riFU liATION — In court.] Verbal slipulations made by counsel in 
open court, upon the argument of a cause, will be enforced by the court ; espe- 
cially if acted on before I'evocation, or entei'ed in the minutes. (Jewett v. The 
Albany City Bank [1840], Clarke's Chan. [Moak ed.]. 247; and see cases col- 
lected in note, p. 254; Banks v. The American Tract Society, 4 Sandf. Ch., 438 
[1847]; Staples v. Parker, 41 Barb., 648 [Gen. T., 1864].) 

(2.) Before referee.] So also agreements, relating to the proceedings on a 

inference, made in the pi'esence of the referee. (Ballou v. Parsons, 55 N. Y., 
673 [1874] ; Coming v. Cooper, 7 Paige, 687 [1839] ; livingston v. Gidney, 25 
How., 1 [Sp. T., 1863].) 
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(3.) PaHy ^eeMrigtoavoidasHpulatumonthegriyundoffrat^ "Where 

a party, or attorney, in disregard of a stipulation entered into by them in the 
cause ^<5. g., to change the venue — proceed in the cause on the alleged ground 
that the stipulation was obtained by fraud and has no binding force, they take 
the peril, in case the question of fraud is decided against them, of having aU 
their proceedings set aside as irregular, with costs. (Fitch v. Hall, 18 How. Pr., 
314 [Sp. T., 1859].) 

(4.) When court may 'set it aside.] "Where parties can be restored to the 

same position in which they would have been if no stipulation had been made, 
the court may, in its discretion, set aside the stipulation. (Barry v. Mut. Life 
Ins. Co., 53 N. Y., 536 [1873] ; Seaver v. Mooi-e, 1 Hun, 305 [Gen. T., 1874].) 

(5.) Stipulations — wJien relieved against by the court,] The court, in the 

exercise of its discretion, may relieve litigants from stipulations signed by coun- 
sel when either unadvisedly or inadvertently signed or when, under the circum- 
stances revealed, the stipulations should not be allowed to stand. (Mayor, etc., 
of N. Y. V. Union Ferry Co., 9 N. Y. W. Dig., 558 [Gen. T., Apinl, 1880].) 

(6.) Enforcement of stipulation that the decision of the Court of Appeals 

should be final.] The Court of Appeals has the power to enforce a mutual stipu- 
lation made between the parties in the court from which the appeal is taken, by 
which they agreed that the decision in such 6ase should be final, and that no 
appeal should be taken. (Townsend v. Stone Company, 15 N. Y., 587 [Gl^en. T., 
1857].) 

(7.) Power of the attorney-general to vxiive right to appeal.] The attor- 
ney-general has power to waive his right to appeal or to discontinue an action 
brought by him under the provisions of the act authoiizing him to institute suits 
for the purpose of annulling certain contracts for canal repairs. (People v. 
Stephens, 52 N. Y., 306 [1873J.) 

(8.) VSRBAIi StituIjATIONS— Void.] Agi'eements made out of court 
and not in writing, as required by this rule, cannot be enforced. (Broome v. 
Wellington, 1 Sandf., 664 [1847] ; Leese v. Shermerhom, 3 How., 63 [Sp. T., 
1847].) 

(9.) Effeettial by estoppel — tohen party %as been misled.] Yet the rule 

has no application where a party has been led to rely on the stipulation to his 
disadvantage. (Montgomeiy v. Ellis, 6 How., 326 [Sp. T., 1851]; People v. 
Stephens, 52 N. Y., 306 [1873] ; Wager v. Stickle, 3 Paige, 407 [1832] ; Stinnard 
V. N. Y. Fire Ins. Co., 1 How., 169 [Sp. T., 1845].) 

(10.) Deceit.] The verbal stipulation will be enforced wherc a party has 

been intentionally misled. (Griswold v. Lawrence, 1 Johns., 507 [1806].) 

Rule 12. 

Consents to Piiynieiit of Money ont of Conrt. 

All consents providing for the payment of money out of conrt shall 
be acknowledged before an officer authorized to take the acknowl- 
edgment of deeds, before any order is granted thereon. 

Rule 17 of 1871. Rule 17 of 1874, amended. Rule 12 of 1877. 

OODB OF CIVIL PROOEDUBS. 

J 614. Money paid into court on injunction staying proceedings after verdictt 
report or decision — paid to the party stayed on his giving an undertaking. 
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«I6»^ of money inio court, and the dispositUyn thereqf. 
$ 751. Money, paid inio oouH to.be jpcudovtorUyotkOf^ 

tereiffned ly, the judge. 
$156^ ^oHUAoTyeale'^when proceeds %Hiidin^ 
J 1,(>33. Mortgage foredUmure by actUm — disposition, ofsurpltts, 
{ 2361. iSale of estate^of infant^ etc, — disposition of proceeds. 
{ 2404. Mortga,ge forscUmure under stalute^disposUion of surplus* 
$ 2786. Surrogoit^s sale^ ^nortgage, etc. — proceeds to be paid into court. 
SeeBuleTS. 

Ruto 13^ 

lrr«8t— bdnetiMt— AttachMem — B«ttal ta Oriw. 

Every order of arrest, as well as every injunction or attachment, 
shall briefly state the grouadB on which it is gpcanted. 

Rule la of 1877. 

OCKDS OF GWZZa MtOQJiUUHB« 

§ 560. Order of arrest — its form must be such as the court prescribes. 
§ 561. Contents of the order. 

§'610. TJie injunction order — must briefly recite the grounds therefor* 
§ 641. T?ie toarrwit must hrieflAf recite the ground of the attetehment. 

Rule 14. 

Dlseo?ery of Books, Papers tod DocBMeiits, wImii Compelled* 

Applications may be made in the manner provided by law, to 
compel the production and discovery or inspection with copy of 
books, papers and documents relating to the merita of any civil 
action pending in court, or of any defense in such action, in the fol- 
lowing cases : 

1. By the plaintiflE^ to compel the discovery erf books, papera or 
documents in the possession or under the control of the defendant,^ 
which may be necessary to enable the plaintiff to frame his complaint, 
or to answer any pleading of the defendant. 

2. The plaintiff may be compelled to make the like discovery of^ 
books, papers or documents, when the same shall be necessary to 
enable the defendant to answer any pleading of the plaintiff. 

^ 3. Either party may be compelled to make discovery, as provided 
by article 4, title 6,. chapter 8 of the Code of Civil Procedure. 

: Rulel4ofl858> Rulel8ofl87L Rule 18 of 1874, amended. Bulel4of 1877. 

0^>B OF OIVIL FROCJblllURB. 

§ 803. A court of record inay direct discovery or an inspection and copy of books, 

etc. 
§ 804. TTie Ghneral Rules of Practice to prescribe the cases in which it may be 

had and the modes of proeedwre. 
J 805. Petition for disco^oeryand^ opdar thereon directiTig the party to ebliom U or 

showcause* 
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$ 807. Prooeed^ngs upon tkt "retwhiof tkeor^ertos^wecmse-^rrferee may Ire 

appointed to superintend the discovery. 
$ 808. Penalty for disobedience of order. 

$ 899. ^jfeet as to hookSfSte.^i^ same as y'^^heytlrete produced up 
$ 866. Uttcords not to he removed lyifwrtwe^f sfuJbpegna dowses teowin, when. 
§ 867. Produetknof books wtder ordet or svi^Mena dfuces teaum se 

before* 
$ 868. Prodiik^iikrnofboolsnt^ndpapersofaeorporaJtA^^ 

as\f in hands of natural person. 
$ 869. WhmpersomUeittendancenotreqigiti^bystApceTtad/ucestee'u^ — pfd>lie 

officer and officer of corporation. 
§ 9f2>^. Books of a foreign corporation^ %bheneioidence. 
$ "938. Whenacopy thereof is evidence. 
$ 931^ Bow such copy must be verified. 
} 1914. SubsidAaryeLction for discovery aboUshed. 
\ 2538. Prcnnsiofns as to discovery, applicable to swrragates^ courts. 

(1.) POWBR OP GOURT— To annex doaument to commission to examine 
witness.] I%e court has no power in an aeHon upon a draft, to ordw it to be 
Annexed to a "oomimssion issued to take tke examination of wHnesses residing 
out ot the State. (Bwtter v. Lee, 33 Barb., 76 [Gen. T., 1800] ; S. C, 19 How.> 
383.) 

(2.) — ^ The ttourt cannot require one pcerty to deliver a paper to his adpoer- 
sary.] This coui't has no power to order a draft upon *which the action is brought 
to be defiv«red to defendants fort the pui*pose ^f being annexed to a eommission 
to be inspected by defendants* witnesses residing out of thfe State. (Butler v. 
Lee, 19 How., 883 [Gen. T., I860}.) 

(3.) Thernlesoftlie /Supreme Ckywrt do not unite the remedies for discovery 

under the Code and the Revised Statutes J] The rules of the Supj^me Court (14* 
17) regtdate the proceedings for the discovery of books, pi^rs and documents, 
both under the Revised Statutes and under the Code, but do not and ^mnot 
unite or confound the two remedies. (Pindar v. S^^B^n, 33 Bai-b., 140 [<G^n. 
.T.,18^].) 

(4. ) An 'exofnination of the e^verse partly and a discovery of his books ca/n^ 

not both be had in one proceeding J] It seems, that an examination of the advense 
party and a discovery and inspection of his books atid papers cannot be had in 
one pi'oceeding, Und the proceedings of section ^8 of the Code relating to the 
latter object^ cannot be invoked to sustain an order for the former object. 
(Havemeyer v. IngersoU, 12 Abb. [N. S.], 801 [Sp. T., 1871].) 

(5.) Code of Civil Procedure, §J 803, 808, virtual re-enactment of the 

Bevised SfMvtes.] An appH<sition for an inspection and copy of books and 
papeins miBst now be had under «ections 803-808 of the Code of Civil Procedure, 
which are a virtual re-enactment of the provisions of the Revised Statutes upou 
tl^ subje<5t. (Cutter v. Pool, 54 How., 311 [N. Y. Com. P., Sp. T., 1877].) 

(6.) The examination of parties or production of their books cannot be 

compdted wnder the pr&visions of the Revised Statutes as to perpetuating testis 
mony,] The examination of parties as witnesses, or the production of their books, 
cannot be compelled under the provisions of the Revised Statutes to perpetuate 
testitoony. (Keeler v. Dus^nbury, 1 Duer, 660 [Sp. T., 1853].) 

(7.) NOT A RXQHT.] — It is notamatter of right to InBfyect bodisM^ papers* 
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and the privilege is not given except in extreme cases, where the refosal may 
involve the loss of a claim or defense. (Harbison v. Van Yolkenbiu-gh, 5 Hmi, 
454 [Gen. T., 1875].) 

(8.) iTispection by what statutes provided f or. '\ The mode of obtaining 

an inspection of the books and papei*s of an adverse party is pi-ovided for by 
2 R. S., 199, § 21 (section 803, Code of CivU Pi-ocedure), and Rules 18, 19, 20, 22 
of the Supreme Court; and the mode of obtaining an inspection and copy of a 
particular paper is provided for by section 388 of the Code of Pi-ocedure (see 
Code of avil Procedure, § 735). (De Bary v. SUnley, 5 Daly, 412 [N. T. Com. 
P., Gen. T.. 1874].) 

(9.) PROC£iBI7RB — Proper procedure to obtain inspectimi,'\ The mode of 
making applications for disco veiy, etc., urder the Revised Statutes and the 
Code, stated. (Hoyt v. Ei^ch. Bank, 1 Duer, 652 [Gen. T., 1853].) 

(10.) If the discovery is iiisufficient or defective, an order to show cause is 

proper,] On the return being made to the first oixier, the petitioner, if he 
deems it insufficient, should apply for an order that the opposite pai*ty show 
cause at a cert^n time why the particular deficiencies or omissions alleged should 
not be supphed. (Hoyt v. Exch. Bank, 1 Duer, 652 [Gen. T., 1853].) 

(11.) Denial of attachtnent where a part only of the books ai-e prodticed — 

not appealable — proper remedy.] Where a defendant, on being required to pro* 
duce his books and vouchers and to render an account, produced certain account 
books, but declined to render any further or other account, and the plaintifiT 
obtained a general order to show cause why he should not be attached for con- 
tempt in not producing the requii*ed account, held, that an order denying the 
attachment was not appealable. 

It seems, that the application for an attachment is properly denied in such a 
case, and that the plaintiflf, to enforce his demand to the account, should move 
for an order instnicting the defendant that he had not complied with the require- 
ment, and directing him to render a further account. (Ackroyd y. Ackroyd, 2 
Abb. [N. S.], 380 [Gen. T., 1866].) 

(12.) APPLICATION — -ftftwt be after suit brought.] There must be a suit 
pending when the petition is presented. (Pegram v. Cai-son, 18 How., 519-524 
[Gen. T., 1860] ; S. C, 10 Abb., 340.) 

(13.) TiTne of making.] The court has power to compel the production 

of books, etc., as well after as before issue joined. (Morrison v. Sturges, 26 
How., 177 [Sp. T., 1863].) 

• (14.) A discovery may be ordered to enable a party to plead.] Under the 

general rules of practice the plaintiff may compel discovery and inspection of 
books and papers, which may be necessary to enable him to frame his complaint, 
or to answer any pleading of the defendant. (Cutter v. Pool, 54 How., 311 [JNT. 
Y. Com; P., Sp. T., 1877].) 

(15.) Order for discovery is proper before issue.] An order for discovery 

may be enforced before issue joined in the cause. (Miller v. Mather, 5 How., 160 
[Sp. T., 1850].) 

(16.) When discovery n>ot ordered bqfore complaint filed.] Where no com- 
plaint has been filed, and the nature of the relief sought by the action is not 
shown by the affidavit, the merits of the case cannot appear, and the court in, 
its discretion should not compel the production of books. (Keeler v. Dusenbury, 
IDuer, 660 [1853].) 

(17.) Not alUytiD6d after serHce of complaint, and bffore issue.] After 

plaiutiff has served the complainti he cannot properly apply far a discovery 
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until alter the answer has been served. (ThompB(Hi v. Erie R. R. Co., 9 Abb. 
[N. S.], 280 [Gen. T., 1870].) 

(18.) What description of the document is regyired.] On motion for dis-. 

oovery, the applicant is not required or expected to give an accurate description 
of the documents sought. The description need only be sufficiently precise to 
enable the party who is called out to produce, to know what is required.' (Low 
V. Gi-aydon, 14 Abb., 443 [Chamb., 1862].) 

(19.) J}ocwne7Us must be described,] The documents must be specifically 

stated. (Speyers v. Torstritch, 5 Rob., 606 [Sp. T., 1866] ; Jackling v. Edmunds, 
3 E. D. Smith, 639 [Gen. T., 1854] ; People v. Rector of Trinity Church, 6 Abb., 
177 [Sp. T., 1858].) 

(20. ) The particular books and papers mvst be specified and their inateriality 

shown.] A petition by one party for an order directing the other party to make 
a discoveiy of books and papera in his possession, will not be granted when it 
prays for a discovery generally of all the books, papera and correspondence of 
the adverse party, containing entries during a period of several yeai-s, relating 
to'purchases of a -specified commodity. A petition must show that entries affect- 
ing or throwing some light on the matters in controversy exist, or enough to call 
upon the adverse pai*ty to answer whether they do or not, that they are material 
and state enough, if not denied, so that the court can see they are material in 
addition to stating the other matters prescribed by the rules regulating such 
applications. (Cassard v. Hinman, 6 Duer, 695 [Sp. T., 1857].) 

(21.) Discovery, and inspection not allowed in an action fof libeL] The 

Revised Statutes authoiize the court to compel discovery and inspection of 
books and papers, only in cases where it would have been allowed by the prin-. 
ciples or pi*actice of the fonner court oi chancery, and therefore it is not allowa- 
ble in an action for libel. (Opdyke v. Marble, 18 Abb., 266 [Sp. T., 1864].) 

(22.) Discovery not gramtedfor the purpose of ascertaining the names of 

proper parties.] The court' cannot grant a discovery to ascertain the name of 
persons proper to be made pariies to the action, but only to help the plaintiff in 
stating his cause of action. (Opdyke v. Marble, 18 Abb., 266 [Sp. T., 1S64].) 

(23. ) For v>hat purposes an inspection can be hctd. ] Discovery and inspec- 
tion cannot be granted, except for the purpose of preparation of pleadings or for 
trial, and after plaintiff has pleaded he cannot need discovery before the cause 
18 at issue. (Thompson v. Railway Co., 9 Abb. [N. S.], 230 [Gen. T., 1870].) 

(24.) Application not denied, because made by motion instead of on petition,] 

An application for disco veiy of books and papers in possession of a party, though 
made under the provisions of the Code of Procedure, is not to be denied on the 
ground that it should have been by petition instead of on motion. (Johnson v. 
Mning Co., 2 Abb. [N. S.], 413 [Sp. T., 1867].) 

(25.) JBbw made,] An application under the provisions of the Revised 

Statutes, for a discovery or inspection of books, et«., must be made by petition. 
(Dole V. Fellows, 5 How., 451 [Sp. T.. 1851].) 

(26.) Must be necessary,] A party cannot compel the production of books, 

etc., unless it appeara that such production is indispensably necessai*y, and not 
fidmply a precautionary measure. Such necessity does not exist when the party 
applying may have in his f>osse8sion, or under his control the means of acquir- 
ing all the information which he seeks to obtain. (Campbell v. Hoge, 2 Hun, 
308 [Gen. T., 1874] ; Woods v. De Figaniere, 25 How., 522 [Gen. T., 1863]; S. C, 
1 Robt., 681 ; McAUister v. Pond, 15 How., 299 [Sp. T., 1858' Bee Whitworth v. 
Erie R. R Co., 5 Jones & Spencer, 437 [Sup. Ct., 1874].) 
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(27.) — Kot When ether te^ exists.] A ^scovery w91 not fee granted wta« 
the petitioner can have ail the relief the nature of his ease requires by pnrsuiog' 
iSbe ordinary practice. (McKeon v. Lone, 2 Sail, 620 [Gen. T., 1829].) 

(28.) An appHec^iUmf wbenthe papers eoiddhepro^bueed on the ^xamhuiHim 

qf a party before trials denied,] The application fbr a discovery 0f docaments 
befoi'e trial should be denied, whei« it is clear that they may be produced on an 
examination, before tHal, of an adverse party under a hubpcena duces tecwmf 
when the object only is to pi«ove eirounrataiiees as the foundatioQ of relevant 
inferences i-ather than a fact pixwtimately probative of an ^ue. (Iron OompajB^ 
V. Loan Company, 55 How., 851 [Sp. T., 1878].) 

(29.) The applicant must show that he cannot obtain the h^ormation else- 

V>here. ] The statute has pointed out the only mode by which a discovery of bootks 
and papers can be obtained befoi^e tnal. To do so the party applying must not 
only show what he wants, but also pi'ove that he cannot obtain the information 
elsewhei-e. (Hauseman v. Sterling, 61 Barb., 347 [Gen. T,, 1872].) 

(30.) By evidence of wUness.y Nor where the evidence can be obtained 

by the examination of a third person, or of a party, as a witness. (Stalker v. 
Gaunt, 12 Leg. Obs., 132 ; Holtz v. Schmidt, 2 J. & S., 28 [Gen. T., 1S71] ; Low 
V. Graydon, 14 Abb., 443 [Sp. T., 1862] ; Com. Bank v. Dunham, 13 How., 541 
[Sp. T., 1856] ; Brevoort v. Warner, 8 id., 321 [Sp. T., 1853].) 

(31.) Order not allowed where sttbp<ma d/uces tecwm vxmM ^ect the sofM 

results.] (Holtz v. Schmidt, ^ Jones & Spencer, 28 [Sup. Ct, 1871],) 

(32.) JSvidence must be materia^,] The court must be satisfied that tiie 

books or papera contain evidence relating to the merits of the action. It is not 
enough that the pai*ty believes or is advised that the paper contains material 
evidence. Facts must be shown to support such belief. The paper itself mnst 
contain the evidence ; it is not enough that it will fnimish information fi'om which 
matei^al evidence may be obtained. (Morrison v. Sburges, 26 How., 177 [Sp. T., 
1863] ; Thompson v. Ene R. R. Co., 9 Abb. [N. S.], 212 [Gen. T., 1870] ; Kai^» 
v. Isdell, 3 Rob., 699 [Sp. T., 1865] ; Walker v. Granite Bank, 44 Barb., 39 [Gen. 
T., 1865] ; S. C, 19 Abb., Ill ; Pegi*am v. Carson, 10 id., 340, and note [Gen. T., 
1860] ; S. C, 18 How., 519 ; Davis v. Dunham, 13 id., 425 [Gen. T., 1855] j WiBde 
V. Moore, 17 id., 480 [Sp. T., 1858].) 

(33.) Tf the only o^eet of the examination be to see if there exists any 

defense it witt be denied.] An application on the part of the defendant aft^r 
answer, for an order for the inspection of plaintiff's books and papers relating 
to the matter, will be^ denied, if it appears that the whoie object of the examina- 
tion is to see if there be a defense. (Herbert v. Spring, 1 N. Y. Monthly Law 
BuJleldn, 21 [N. Y. Supr. Ct., Sp. T., 1879].) 

(34.) Fa>ct of payment — by wh/rm established — iftspection, when denied^ to 

establish it.] Where no suck necessity is e^own in the moving papers, but the 
plaintiff who admits that l^e claim in suit gi*ows out of a mistake made in an 
account settled some two years ago, " verily believes that defendant's check- 
book** will show fiuch mistake, and asks inspection thereof, the defendant pleads 
payment and an account stated. Held, that the New Code does not autborize 
an application of this kind to enable a party to pi'epare for trial; and if it did 
the defense of payment is a fact to be established by the defendant, and not by 
ttie party applyingfor the inspection. (Cutter v. Pool, 54 How., 31 1 [N. Y. Com. 
P., Sp. T., 1877].) 

^35.) Whenit may be had in eases not pr&eided for in mle,] A discovery 

may be had in other cases than those provided for In the t*ules. [Gould v. Mo- 
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Carly, 11 H. Y., 575 [1854] ; Davis v. Dtmhftm, 13 How., 495 {G«a. T^ 1^5] ; 
Exohaage Bank y. Monteath, 4 id., 880 [Sp. T., 1849] | 8M, however. Cede of 
CSvil PwKJedtiw, § 804.) 

(36.) Material evidence in docnmenta m possession of adversary.'] Where 

iliere is i-eason to behe ve that evidence material to the matter in coQta*oyei*8y exists 
in documents, admitted by the ot^er party to be in his possesi^oa, and no i^reat 
pracdeal inconvenience will follow from allowing the applicant to inspect them, a 
discovery will be allowed. (Lefferts v. Brampton, 24 How., 257 [Gen, T., 1862] 5 
Union Paper Collar Co. v. Meti'opoHtan Collar Co., 3 Daly, 171 [8p. T., 1869]; 
Case v. Banta, ^ Bosw., 595 [Gen. T., 1862] ; Ruberry v. Benns, 5 Bosw., 685.) 

(37.) Right of upartyprodAidTig hooks, etc., to seed up porti&r^ thereof \ It 

is the right of a party when he is required to produce books for inspeetiosi upon 
a reference, if si^ch books contain accounts and transactions which in no way 
relate to the subject of examination, to seal up such parts of the books so that 
they shall not be exposed to the observation of those who have no right to ex- 
amine them. fTitus v. Cortelyou, 1 Barb., 444 [Sp. T., 1847].) 

(88.) An affidavit that certain sealed portions of a hook do not relate to fft« 

ease is sufficient to protect them from examination. J Whei-e books are pixxiuced 
by a party upon a reference with portions thei'eof sealed up, his affidavit stating 
that those portions do not relate to the matters of the reference is to be taken In 
the fii-st instance, is sufficient to protect them from examination. But if the 
adverse party can show any fair grounds for supposing the jmrts sealed up to be 
material, the court may order them to be opened. (Titus v. Cortelyou, 1 Barb., 
444 [Sp. T., 1847].) 

(39). Proper procedure to cause sealed portions of the hoolpi to he opened J] 

But before coming to the court for an order directing the opening of those parts 
of the books which have been sealed up, the advei-se party should 'first apply to 
the referee for such an order. (Titus v. Cortelyou, 1 Barb., 444 [Sp. T, 1847].) 

(40.) Inspection of the plaintiff *s person, in an action for malpra^ice^^ 

ordered.'] "Whei-e in an action for malpractice against a sui*geon to recover dam- 
ages for an alleged unskillful operation performed by him on the body of the 
plaintiff, a child of about seven years of age, he, upon petition and affidavit, asked 
that the plaintiff be requii'ed to appear and submit to a personal inspection of 
the affected part, by the defendant and such other skillful and competent sur- 
geons as he might name under the direction of a referee appointed by the court 
for that purpose, held* that the court had power on such application to compel 
a discovery of the character of the one sought for, and that this was a ja^oper 
case in which to exercise it, and accoi*dingly ordered and directed an examination 
of the alleged injured part by expert sui*geons appointed by I3ie court for that 
purpose. (Walsh v. Sayi-e, 52 How., 834 [Sp. T., 1868].) 

(41.) What documents paHy will he compelled to produce,] The remedy 

extends to all evidence of a documentary nature, relating to the ments of the 
action, whether on the part of the prosecution or defense. (Townsend v. Law- 
rence, 9 Wend., 458-ri832].) 

(42.) A defendant in an action toforedose a mortgage mtiUed to inject it 

and Tiaife it pTwtograplied,] A defendant in an action to foreclose a mortgage, 
purporting to have been executed by her and her deceased husband upon het 
real property, setling up the defense of forgery, is pi-operly allowed an inspection 
of ttie bond and mortgage, and pennission to take photographic copies of the 
signatures, to enable her to prepare for trial. (Holmes r. Cornell, 7 N. Y. W. 
Big., 375 [Gen. T., 1878].) 
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(43.) — — Inspection of instrwmeTiit aoughi to he set aside as a forgery allowed,] 
In an lustion to set aside as forgeries and void a bond and mortgage, the plaintiff 
was allowed an inspection. (Cornell v. V^oolsey, 19 Albany L. J., 242 [Gten. T.» 
1879].) 

(44.) Letters,] Plaintiff will be compelled to produce a letter, in his pos- 
session, wiitteu by him to the defendant, and his answer thei'eto, written on the 
same paper, when it is shown that they contain evidence that plaintiff has no 
legal demand. (Livermoi-e v. St. John, 4 Rob., 12 [Gen. T., 1866].) 

(45.) Trantfer-books of corporation — 1 £dm, tStat.f 658.] The court has 

power to compel, by mandatmiSf the exhibition of the transfer-books of a domestic 
coi'poration, containing the names of the stockholdei*s, at any time when the exer- 
cise of such power is shown to be necessary to pi'esei've and protect the interests 
of the stockholder therein. (People ex rel. Hatch v. L. S. and M. S. R. R. Co., 
11 Hun, 1 [Gen. T., 1877] ; S. C. [Ct. of Appeals], 16 Albany Law Jour., 102; see 
Code of Civil Pi'ocedui'e, $ 868; see corporation, post,) 

(46.) Of account-books — w?ien aUowed.] The plaintiff's testator, shortly 

before his death, and while in feeble health, had a settlement of his pai*tnei*sbip 
affairs with the defendant. Subsequently he told plaintiff that one important 
credit, at the least, had been omitted. After his death plaintiff applied to defend- 
ant for, but was denied, permission to examine the books. Subsequently she 
applied for a discovery X)t the books, in oi*der to enable her to frame her com- 
plaint in this action, brought to correct the accounts. Heldt that the application 
should be granted. (Piatt v. Piatt, 11 Abb. Pr. [N. S.], 110, reversed; Living-, 
ston V. Curtis, 12 Hun, 121 [Gen. T., 1877].) ^ 

(47.) W?ien a partner is not entitled to a general inspection of the hooka,] 

In an action to set aside a sale of pai*tne]*ship assets by one pai*tner to the other, 
and to have the plaintiff's rights as a partner declared to be still subsisting, the 
plaintiff is no^i, before judgment, entitled as a partner to a general inspection of 
thQ books of the fii-m. (Piatt v. Piatt, 11 Abb. [N. S.], 110 [(Jen. T., 1870].) 

(48.) That books contain false entries — no answer to an application,] It is 

no answer that the books contain entries which the coi'poration claims have been 
falsely and deceptively made by one of its ofticera (who is a defaulter in I'espect 
to the transactions evidenced by said entries, and who has absconded), which 
entries, if unexplained, would exonerate the applicant for discovei*y from liability, 
and which can only be explained by the testimony of such officer, and that the 
discovery sought was of such false and deceptive entries, when the appellant had 
in his dealings with the officer a right to assume that be was acting under the 
authority of the corporation. (Central National Bank v. White, 5 Jones & 
Spencer, 297 [Supr. Ct., 1874].) 

(49.) ^rst department'— practice in.] It is the uniform practice in the first 

department to deny applications to compel the production of books and papers 
on the examination of a party before trial. (Hauseman v. Sterling, 61 Barb., 
347 [Gen. T., 1872] ; Be Bary v. Stanley, 5 Daly, 412 [Com. PL, Gen. T., 1874] ; 
S. C, 48 How., 349.) ' 

(60.) TVhen discovery not aUowed — denial of possession of papers,] I^ in 

answer to an oi'der for discovery and inspection, or for sworn copies of books, 
etc.," the opposite party denies, fully and explicitly, that there are any such 
entries, books, or papers under his control, that is an end to the application. 
(Hoyt V. Amer. Exchange Bank, 1 Duer, 662 [Gen. T., 1853] ; S. C, 8 How., 89; 
Woods V. De Figaniere, 26 id., 622 [Gen. T., 1863] ; S. C, 1 Rob., 659 ; Ahoyke v. 
Wolcott, 4 Abb., 41 [8p. T., 1856].) 
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(61.) AI'PIDAVIT — Application shovld be by affidavit— uhichrieed not be 
made by the party — contents of the affidavit.^ It seems that if a proper ciuBe 
foi' discovery should be made by affidavit instead of a jietition (which is required 
by the Revised Statutes),- an oi'der should be gi'anted ; and that it is not neces- 
Bai'y that the facts should be made to appear by the oath of the party. They 
may be shown by the oath of any other pei-eon. Nor is it necessaiy for the party 
to swear that the books, etc., ai*e not in his possession or under his control. It 
is enough for him to show that they ai'e in the possession of the adverse party. 
(Exchange Bank v. Monteath, 4 How., 280 [Chamb., 1849].) 

(52.) Alkgatiomofaffid<ivit — mu8tbedeJlnAte and positive.] An affidavit 

on which a motion for a discoveiy of books and papera is made, which merely 
alleges that there are in the x>ossession of the defendants various letters, receipts 
and accounts, in the handwriting of the moving party, " containing evidence in 
i*elation to the subject of the action," and ** to the merits of the action," is not 
sufficient to enable the court to pass upon the question whether the contents of such 
books, and documents are at all material as evidence in regard to any issue in 
the action. The plaintiff is not entitled to the inspection of all of such books 
meroly to obtain information how or on reference to what mattera to get other 
evidence. Nor is it sufficient that such books may possibly furnish such evi- 
dence. The documents must be set foi*th with sufficient precision to enable the 
court to determine for itself whether they ought to be pixniuced as containing 
material evidence. (Merguelle v. Note Company, 7 Rob., 77 [1868].) 

(53.) Inspection refused because petition was not explicit,] Petition for a 

discovery of documents denied where it did not point to the places where the 
information sought for existed, nor descnbe the entiies except by stating their 
supposed eflfect'as evidence leather than their extrinsic character. (New England 
Ii'on Co. v. N. Y, Loan and Improvement Co., 55 How. Pr., 351 [N. Y. Supr. Ct., 
Sp. T., 1878].) 

(54.) The affidavit to obtain a discovery must be specific and positive,] An 

affidavit to support an order for the discovery of books and papers, must state 
specially what information is wanted, and that the books and papers referi*ed to 
contain such entries ; and must state this positively, not on information and 
belief, and the absence of a party will not excuse the want of such positive 
affirmation unless the affidavit at least sets forth the sources and grounds of such 
information and belief. (Walker v. Granite Bank, 19 Abb., Ill [Gten. T., 
1865].) 

(55.) The allegations in the affidavit must be positive,] An application for 

discovery of books and papers must specially state what information is wanted, 
and that the books or papers referred to contain such entries, and this must ba 
stated upon positive affirmation, and not on mere information and belief. 

It is not enough to dispense with this positive oath that the party is absent 
(Walker v. The Bank, 44 Barb., 89 [Gen. T., 1865].) 

(56.) ; On what application to establish a partnership, the motion wUl be 

denied because of the indefinite nature of the affidavit] Where the necessity of 
an examination is alleged to be that such books will show that the defendants are 
partners ; that they contain entries of moneys received and paid by one of th^ 
defendants, and a statement of his account j but the affidavits do not allege th<i 
character of a angle entry which the court can deteimine to be material, a, 
motion for a discovery will be denied. (Kaupe v. Isdell, 3 Rob., 699 [Sp. T.-. 
1866].) 

(57.) ..— An affidavit, on htfonnatton and bdirf, ianota sufficient growidfor 
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<m impeisiiiOli,] A<n affidavit, on infmrtnation and beHetf; that 1^ books of a cor* 
poratien or mdividoals will show the names of the proper defendants* is net 
sulBoieiitlbimdation for an order for the discovery oi each books. (Opdykd v. 
Mai*ble, 18 Abb., 266 [Sp. T., 1864].) 

(58.) «^^— Mere ^orwaiwm and belitf as to entries bekig in eocU^enee, i8 i^i^ 
sujieietit.] ^ an action against a bank to i*ecovea* money received by it from 
the sale of secoritieB deposited with it, the court will not ord<n* a, c&covery of 
entries in its books merely upon nn affidavit of tbe plaintiff, atieg^ing that he m 
informed and believes that there are eiriaies reMmg' <Ai!ereto. (W^Scer v. Granite 
Bank, 19 Abb., Ill [Oen. T., 1885].) 

(59.) Admioe<€md heikf.] Advice of counsel and beli^ of deponieiit a*e no* 

sufficient. (Sti-cajg v. Stiwigr, 3 Rob., «76 [Gen. T., 1866] ; S- C, 1 Abb. [N. %,\ 
388? Wilkie v. Moore, 17 How. Pr., 480.) 

(60.) The fctcts iwmt he stated to the court »] On a n^otion for an iiii^»ecti0ii 

of papers. Hie moving* affidavits allegmg the nature of ibe action, the t»tt that 
eeveral lettei« bad been written by the plain^ff, that Ifeey conistituited Ite agreie- 
tnent set up in the answer, that they were material and necessai*y to the defends 
and contained evidence i*elating to the merits, aiid that without th^ defendant 
could not safely proceed to ti*ial, were beld insuffident, as facts should be^gtven 
which would enable- tte coiirt to detOTmine for itself whether the evidence was 
material. (Broc^lyn Life Ins. Co, v. Pierce, 7 Hun, 286 [Oien. T.> 1^76] ; Mc- 
Allister V. Pond, 15 How. Pr., 299.) 

(^1.) Requiremmts of the affidafjit tol^ p^^i&ti.] The rule requlrmg 

the petition to be verified by affidavit, Btating that the books and papers "wbei^edf 
discovery is sought, are not in the popsession noi' under the control of "fee party 
applyi*^ therefor, and that he is advised by his counsel, and verily believes 
that such discovery is necessary to enable him to plead oi* prepare for trial, mueft 
be observed. (Jackling v. Brown, 3 E. D. Smith, 539 [N. Y. Com. P,, Geu. T., 
1854].) 

(62v) The papers sTiotUd he spedfiodO/y set forth in the petition.'] T^e peti- 
tion for a discovery t^ould set forth specifically the x^ipers and documents 
required, (Jackling v. Brown, 8 E. D. ^nith, 539 [N. Y, Com. P., Qen. T^» 
1854].) 

(63.) Suspicious applioations — denied.] Applications of this nature wifl 

be scrutiniaed by the court, and wiU be denied when inde^nite, and nvade under 
circumstances of suspicion. (Jacking v. Brown, 3 E. D. Smith, 539 [N. Y. Com. 
P., Gen. T., 1854].) 

<64.) When inspectionaUowedindouhiful cases,] If there be reason to believe 

opon the case as laid before the court, that the evidence in recdity exists and is 
material to the n«itter in controversy ; if the otl»r party admits ihe possession 
of the books or documents alleged to contain it ; if he also impliealy admits the 
probability of its existence by not denying it, and no gi^at practical incon*. 
venience will follow from idlowing ihe other party to im^ject it, the privilege 
ought to be granted. (Leflferts v. Brampton, 24 How., 257 [N. Y. Com. P., Gen. 
T.,1862].) 

(65.) FORM OrGSaXBR— Direction to deposit a paper for thirfjyda^fs, or that 
aU defenses he precluded, and thai the party be punished for contemptf is erroneous. ] 
It is erroneous to direct defendants to deposit a paper with the clerk for thirty 
days, and in defttult thereof that they may be {n^iuded from all defense in the 
action, and be adjudged guilty of a contempt and be liable to be puziished 
tberefor. (Pmdai- v. Seaman, 33 Barb., 140 [Gen, T., I860].) 
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(fi^^^'-^^^Wh/gn, order im^^roper€i$bH An <mi» dSrec^ng liie 

de|]K)Blt €^ Qorttin papers and aU o^ier books wfaleh ofmtaia any accoonto or 
entries slbiwki^oi* tending to s^owoertaiamatt»rs» is improper and nBwarmata^ 
iibeing:^ an attempt to use the power of the court for the mere purpose of hunting' 
f<SP evidj^Mse* (Walkcor y^ Gramte Bank, 19 Abb., Ill [Gen. T., 1865],) 

(&J, ) -— ^ Mqpm^a^ qf oopim by whom- paid, ] The expense of copies should be 
paid by th^ ^r(y requiring them, (Brevoort v. Waraer^ 8 How., 421 [Chamb., 
1353].) 

(68.) 2>i80tmery of books amd pa^^ers ia a prooeedMg independent of the 

right to their produ/stion on tM trial,, or by a paHy exafnined before trial,] The 
rigiht to inspection of boQks^and papera with a view to the dtscoveiy of evidence 
id: distinctly i^ecognized by statute, and is not to be confounded with the produc- 
tion of them as evidence upon the trial, or on t^e examination of a party as a 
wteeiis be^i^ triaL (Lefferts v, Brampton, 24 How,, 257 [N. Y. Com. P., Gen* 
T., 1862].) 

(69.) Proper order in such a case,] What is the proper order in such a 

case. (Pindar v.. Seaman* Sa Bwb., 140 [Gen. T., I860].) 

Service of, see post. No. 95. 

(7®.) FAi^^S — The represeniaiiwa of a party can have 7u> greater rights 
l^n^ i^dmeaeed ?mdi,] The mere death of a party can give his repi*esentative 
no superior right, in i*espect to a discovery of books and papers,^ to that which he- 
would haare had if living. (Merguelle v. Note Co., 7 Rob., 77 [Sp. T., 1868].) 

(71.) A discovery I fnun an adndtdstrator of the papers qf his vniestaie^^ 

when allowed. ] And tiie court will act with gi'ea^ caution- when the suit is brougM 
\y^ administrators, and a discovery of papers of their intestate is sought. (Jack* 
Hng v. Edmonds, 3 B. D; Smith, 539 [Gen. T., 1854].) 

(72.) r 7b what ajocovtfntSy rendered by her deceased, an OjAaMistrafyrix iat 

entiUedf.] A pitiintifir suing as administi^atrix is, ho we veiy it seems, entitled to 
copies of any accounts rendered by her intestate as agent, and to swoni cojHes- 
of any entries made by l^e defendants in their books to his credit. Other papers* 
must be obtained by subpcena duces teewm* (H^rguelle v. Note Co., 7 Rob;, 77 
[Sp. T., 1868].): 

(73.) OORPQBAXION — Books of— since remedy by suJbpema imder Code qf 
Civil Broeedwre, inspectMm^ not allowed*] Under the Code of Remedial J.ustice^ 
(Code of Civil Pi'ocedui'e), an inspection of the books and papers of a corpora- 
tion will not be aUowed before tidal,, as the corporation may he compelled to 
produce them on the tibial. (Cen^*id Crosstown Railroad Company v. Twenty- 
third Street Railroad Company^ 4^ N. Y. Weekly Digest, 324 [Supr. Ct., N. Y., 
1877].) 

(74.) — r-r- Agents of corporaiAons will not be compelled to discover Atsbooks,] 
The agents of a corporation cannot, in tlieir indivi<iual capacities,, be compelled 
tp discover the books of the corporation ; and on a motion to require them to da 
80, the court will not «itei* into the question whether the incorpoi^aUon is ficii- 
tlousi (Opdyke v. Marble, 18. Abb., 266 [Sp. T.,,1864]; see Qt>?*^m» Code of 1 
Civil Pi-ocedni-e, § 8680 

(75^ ^ — , Corporate books and papers -^Ttow-fam syib^eet to inspeation^] To 
what extent a corporation may be required to submit its books* and documents: 
to inspection. (Johnson v. Mining Company, 2 Abb. [N. S.], 413 [Sp. T., 1867].) 

(76.) -^-.- "Gramfer boeU&i of corporation^] (See Beoj^e ex reh Hatch v. L. S. 
AeM a B. R. Co., 11 Hun* 1 [Gen* T„ 1877] ; S* C. [Ct of Appeals], 16 Albany 
Law Journal, 102.)= 
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(77.) FORZIIGN CORPORATION— !7Vanj?/0r Offents of -- chapter 165 of 
IS^— application of to,] Matter of Sage v. Lake Shore and M. S. R. R. Co.» 
16 Albany Law Journal, 102 [Ct. of Appeals, 1877] ; S. C, 11 Hun, 1.) 

(78.) Order for the inspection of its books — what it shouLd regteire.] An 

order for the inspection of the books and papers of a foreign coi*poration should 
not require it to produce books kept in constant use in its office in a distant State 
before a i*efei*ee in this State, but should dii*ect it to produce and deliver to the 
♦plaintiff, swora copies of so much of their contents as relates to the subject- 
matter mentioned in the order, within a reasona]:>le time, to be designated by 
the order. (Ervin v. Oi-egon R. & N, Co., 22 Hun, 666 [1880],) 

(79.) EXAMINATION OF A PARTY BEFORB TBIAL,— Discaoery not 
ordered on an examination before t7*ial.] It has become the uniform pi-actice 
in the first district to refuse applications to compel the production of books and 
papers on the examination of a party before trial, and that practice is the cor- 
rect one. (Hauseman v. Sterling, 61 Barb., 347 [Gen. T., 1872].) 

(80.) SX7BPCENA DUCES TECUM — ^ party wider examination before 
trial — not required to produce papers on subpcena duces tecv/m,] In the 
Supreme Court a party to an action will not be compelled to produce his books 
and papers by subpcena duces tecum while under examination as a witness before 
trial under section 878 of the Code of Civil Procedure. (Martin v; Spoiford, 3 
Abb. N. C, 125 [Chambers, 1877].) 

(81.) A party examined before trial may be required by subpoena duces 

tecwm to produce books, etc,] A party examined before trial under sections 390 
and 391 of the Code of Procedure may be required by sulypcena duces tecum 
to produce books and papers, but they will be used upon the examination in the 
same way only, as if so produced on his examination as a witness at the trial. 
(Smith V. McDonald, 1 Abb. N. C* 350 [N. Y. Supr. Ct., Chamb., 1876].) 

(82.) A party on examination before trial cannot be compelled to produce 

books by subpoena duces tecwm,] A party to an action on his examination before 
itial, as a witness on behalf of the adverse party, under sections 390 and 391 of 
the Code of Procedui-e, cannot be compelled to produce his books and papers 
for inspection. (De Baiy v. Stanley, 5 Daly, 412 [N. Y. Com. PI., Gten. T., 1874].) 

(83.) That apaper may be produced on the trial by subpoena dnices tecum is 

not conclusive, ] The fact that papers, sought to be discovered preparatoi-y to trial, 
may be procured by subpoena duces tecum served upon the adverse party, is not 
a conclusive answer to an application for an order for their discovery. But if 
the court see that obtaining the proof in that way is as practicable as by a dis- 
covery, the motion will be denied. (Low v. Graydon, 14 Abb., 443 [Chamb., 
1862].) 

(84.) Inspection not aUowed, where the books could be produced on the trial 

by subpoena duces tecum,] Discovery not allowed whei'e the defendants were 
competent witnesses and could be compelled by subpoena duces tecum to bring 
their books, etc., into court. (Commercial Bank of Albany v. Dunham, 13 How. 
Pr., 541 [Chamb., 1856] ; Van Zandt v. Cobb, 12 How. Pr., 544 [Sp. T., 1855].) 

(85.) A discovery can only be had under sectio?is 803, etc,, of the Code,] 

The only mode by which a discovei-y of books and papera can be obtained before 
trial is undpr sections 803, 804, 805, etc. (Martin v. Spofford, 3 Abb. N. C, 125 
[Chamb., 1877].) 

(86.) PARTNERSHIP BOOKS — An absolute right to inspection, partnership 
hooks,} It is a matter of right to compel a party to make a disclosui*e of partr* 
nership books, etc. (18 Hun, Kelly v. Eckford, 5 Paige, 548 [1836].) 
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(87. ) SXPX3RTS — Articles, when not anbmUted to their inspection, ] Nor caa 
a party be compelled to submit articles which are the subject of the action, and 
are neither books* documents nor papers, nor evidence of themselves, to be 
inspected by thii-d persons, in order to enable them thereby to qualify themselves 
to testify as experts as to the quality of such arCicles. (Ansen v. Tuska, 1 Rob., 
663 [Gen^T., 1863] ; S. C, 19 Abb., 391.) 

(88.) Inspection to determine value of bookkeeper's services.] In an action 

brought to recover for services i*endei*ed as bookkeeper, an inspection of the 
books of the defendant should not be ordered to enable plaintiflf to have them 
examined by an expert, so that he may testify from theh* appeai<ance *as to the 
value of services rendered in keeping them. (Miner v. Gai-diner, 4 Hun, 132 
[Gen. T., 1875].) 

(89.) NAMBS — Not allowed to ascertain,] The court cannot grant a dis- 
covery to ascertain the names of persons proper to be made pai*ties to the 
action, but only to help the plaintiff in stating his cause of action. (Opdyke v. 
Mai-ble, 18 Abb., 266 [Sp. T., 1864] ; affirmed 44 Bai-b., 64 [Gen. T., 1864].) 

(90.) LACHES.] An order will not be gfi-anted where thei'e is a want of due 
diligence on the part of the applicant, or gross negligence, if not bad faith. 
(Hooker v. Matthews, 3 How., 329 [Gen. T„ 1848] ; S. C, 1 Code R., 108.) 

(91.) FISHING lOLOJJBSlON — Discovery of hooks —petition, when insuffi- 
cient as being merely a fishing excursion.] (Brownell v. Nat. Bk. of Gloversville, 
10 N. Y. W. Dig., 17 [Gen. T., April, 1880].) 

(92.) REFHRHB — Power will not be delegated to.] The court will not, in a 
common-law action, in and by an order of reference, give the referee power to 
compel the production of books and papera. (North v. Piatt, 7 Rob., 207 
[Sp. T., 1867].) 

(93.) Delegation of question as to discovery cannot be made to a referee.] 

The court has no right, under the rules adopted, to execute the power conferred 
by the Revised Statutes or under the Code, to direct a discovery to be made by 
appointing a referee to ascertain and report whether an order directing a dis- 
covery previously made and executed has been fully complied with, and that 
the referee have power to examine and personally inspect all the books, papers 
and documents, etc., and to examine witnesses in relation thereto, etc. (Hoyt v. 
Exchange Bank, 1 Duer, 652 [Gen. T., 1853].) 

(94.) Certificate of] A certificate of a referee that the produc^on of the 

papers, etc., is necessary on a trial pending before him,* is pi^smnptively suffi- 
cient to warrant the making of the order. (Frazer v. Phelps, 3 Sandf., 741 
[Gen. T., 1851] ; S. C, 1 Code R. [N. S.], 214.) 

(95.) SBRVIOE OF ORDER — Order for discovery to be served on the attor- 
neyf and not the party.] When an order is made for the discovery of books and 
papers, it is properly served on the attorney for the pariy against whom the dis- 
covery is sought, and need not be served on the party. (Ressner v. New York 
Museum Association, 9 N. Y. W. Dig., 563 [Gen. T., Feb., 1880].) 

(96.) PENALTY* — For refusal to obey order— should not be contained in U,] 
Where an order requiring a discovery is granted by a judge instead of by the 
court, it should not declare the penalty for an omission to comply with the order. 
The sixteenth (20th) rule is, in this respect, invalid. (Broderick v. Shelton, 18 
Abb., 213 [Gen. T., 1864] ; Rice v. Ehele, 55 N. Y., 518 [1874].) 

<97.) Notice must be given.] In so far as the former rule authorized the 

granting of a rule absolute without notice, giving effect to an order imposing, as 
a'penalty for non-compliance with it, the striking out of the defendant's answer 
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it is imMiihoiized and voiiL Nor was it validated by the provisioa of chapter 
408k Lawa of 187^ leigaUziiig certain rules of the court. (Rice y. Ehele, 55 N. 
Y., 518 [1874] ; reversiug S. C. 65 Barb.. 185.) 

(98.) DisobedieTiee — recital of the penaUy for.] The insertion in the 

order of a statement of the consequences of not obeying it, although not author- 
ized by the statute, does not vitiate the order. (Rice v. Ehele, 65 Bai'b.^ 185 
[Gen. T., 1873] ; Beckwith v. N. Y. C. R. R., 64 id., 299 [Gen. T„ 1865] ; Winston 
v. English, 14 Abb. Pr. [N. S ], 119 [Gen. T., 1873]; S. C, 44 How., 398 ; Mor- 
gan V. Whittaker, 14 Abb. Pr. [N. S.], 137 [Gen. T., 1873].) 

(99.) AFPXSAIa — The order affects a substantial right.] An order for the dis- 
covei-y of books and papers is one affecting a substantial right, and is appeal- 
able. (Thompson v. Erie R. R. Co., 9 Abb. [N. S.], 212 [Gen. T., 1870] ; Same 
V. Same, id., 230 ; Julio v. Ingalls, 17 Abb., 448, to. [Gen. T., 1863] ; Woods v. 
Be Figaniere, 1 Rob., 681 [Gen. T., 1863] ; S. C, 25 How., 522). 

When an oixler denying an attachment is not. appealable. ( Ackroyd v. Ack- 
royd, 2 Abb. [N. S.], 380.) 

(100.) Order for discovery wider the Revised Statutes reffoa^ded as a /Special 

2%r»» order — it can only be reversed on 7iotice.] An oi-dej* may pi-operly be 
granted under the provisions of 2 R. S., 199, 200, for the discoveiy of books 
and papers, etc. When such an ordei* is gi-anted by a justice, on due notice to 
the opposite party, it cannot be I'evei'sed, altei-ed, modified or vacated by 
another justice. Under the Code such an order must be regarded as an order 
of the court at Special Term, and can only be i-eviewed by way of appeal to the 
Genei^ Terra. (FoUett v. Weed, 3 How. Pr., 360 [Sp. T., 1848].) 

See, as to the pa^oductioa of books and papers, Wait's Practice, volume 2» 
I>ages 521 to 554. 

Rule IB. 

The moviug papers upon the applicatiou for auch discovery or 
ii^speetioii with copy, &>haU state the facts and eircumstaiice& oa 
which the same is claimed, ^jid shall be verified by affidavit, stating^ 
that the books, papers and documents whereof discovery or inspec- 
tion with copy is sought, are not in the possession nor under the 
cwitrolof the party applying therefor. The party applying shall 
shovy^ to the satisfaction of the court or j»dge,. the materiality and 
necessity of the discovery sought, the particular information which 
he requires, and that there are entries in the book or paper referred 
to of the matter he seeks a discovery of, or inspection with copy. 

Rule 20 of 1858, a«aended. Rule 19 of 1871. Rule: 19 of 1874^ amended* 
Bute 15(^1877. 
See notes to Rule 14% 

Rule tS.. 

Of4er»,wlHi|t)0btal«ii^ 

The order for granting the application shall specify the mode hi 
which the diacavery oe inspection is tp be made, which may be either 
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by requiring the party to deliver s>yoni copies of the matters to be 
discovered, or to allow an inspection with copy, or by requiring him 
to pi-oduce and deposit the same with the clerk, unless otherwise 
directed in the order. The order shall also specify the time within 
which the discovery or inspection is to be made ; and when papers 
are required to be deposited, the order shall specify the time the 
deposit shall continue. 

Rule 16 of 1858, amended. Rule 20 of 1871, amended. Rule 20 of 1874, 
amended. Rule 16 of 1877. 
See notes to Rule 14. 

Rule 17. 

Order for DlseoTery to Operate as a Stay of Proceedings. 

The court or judge may direct that the order directing the dis- 
covery or inspection of books, papers or documents, shall operate as 
a stay of all other proceedings in the cause, either in whole or in 
part, until suchi order shall have been complied with or vacated ; 
and the party obtaining such order, after the same shall be complied 
with or vacated, shall have the like time to prepare his complaint, 
answer, reply or demurrer, to which he was entitled at the making 
of the order. 

Rule 17 of 1858, amended. Rule 22 of 1871. Rule 22 of 1874, amended. Rule 
17 of 1877. 
See notes under Rule 14. 

OODB OF CIVIL PROOBDURB. 

} 775. Stay of 'proceedings^ except on notice, when not to exceed twenty days* 
} 805. The order to show cause in proceedings for a discovery may contain a stay 
of proceedings. 

Rule 18. 

Serrice of Smnmons Iky Person other than Sheriff; IffidaTit of, what to Contain in 

DiTorce Cases* 

Where personal service of the summons, and of the complaint, or 
notice, if any accompany the same, shall be made by any other per- 
son, ^han the sheriff, it shall be necessary for such person to state in 
his affidavit of service, his age, or that ho is more than twenty-one 
years of age ; when, and at what particular place, and in what man- 
ner he served the same, and that he knew the person served to be 
the person mentioned and described in the summons as defendant 
therein ; and also to state in his affidavit, that he left with defeniiant 
such copy, as well as delivered it to him. No such service shall be 
made by any person who is less than eighteen years of age. 

In actions for divorce, or to annul a marriage, or for separate main- 
tenance, the affidavit, in addition to the above requireme^ts, shall 
6 
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Btate "What knoWlMge iht affiant had of the person served being 
the defendant, and proper person to be served, and how he acquired 
such knowledge. The court may require the affiant to appear in 
court, or before the referee if a reference be ordered, and be examined 
in respect thereto, and when service has been made by the sheriff, 
may require the <^cer who made the same to be summoned and 
examined in like manner. 

RulelS of 1858, amended. Rule 23 of 1«71, amended. Rule 23 of 1874, amended. 
Rule 24 of 1871, amended. Rule 24 of 1874, amended. Rule 18 of 1877. 

CODE OF CIVIIj PROCEDURES. 

§ 393. An action is cmmneiiced when sumTiwTis is served, 

j 399. An atte^Hpt to comtnence an action in a court of record is equivalent to the 

commencement thei*eof, with reference to the statute of Hmitations. 
§ 400. The delivej*y of a summons to the proper officer is a cominencement — for the 

like purpose in a court, Tiot of record, 
§ 416. An actionis commenced by a suminons — jurisdiction acquired eonditionaUy 

from granting of provisional remedy, 
} 417. The requisites of su^yimons, 
§ 418. The form of summons, 
§ 419. ^Service of a copy complaint or notice with suminons — otherwise judgment 

by default cannot he taken, 
§ 424. A voluntary general appearance is equivalent to personal service. 
§ 425. Service of sv/mmons — when and hy whom made. 
§ 426. Personal service of swmmoTis — Aoio inade upon a natural person. 
§§ 427, 428. Service in cases of infancy, luruicy, habitual drunkenness, etc. 
\ 429. When delivery of a copy to a lunatic dlspeTised with. 
§ 430. Designation by resident of person upon wTimn service mfiy be made for him 



■§ 431. Personal service — Tiow made on dotnestic corporation* 

§ 432. Personal service — how imude on foreign corporation. 

§ 433. Provisions as to service apply to special proceedings. 

§ 434. Proof of service of summons — ?iOW made, 

§§ 435, 436. Service — how made — when defendant avoids service. 

§ 437. Papers to be filed — proof of service. 

§ 438, etc. Service by publication — inay be ordered — wTien — proceedings for, 

§ 451. TV Tien defendant or his narne is unkturwn — how designated. 

§ 453. Supplemental swnmov^s — to issue to parties brought in — its service. 

} 473. Service — on guardian for absent infant. 

5 638.. Service — after issuing warrant of attachment, 

•\ 760. Supplemental summons — may issue on bringing in successor of deceased 



$ 802. The general rules a^ to the service of papers do not apply to, 

\ 824. The sv/innwns to be filed within ten days after service. 

\ 1541. What notice must be subjoined to a copy smwmaas, when an wiknovm 

party is made a dtfendant in an aetionfor partition, 
§ 1588. Supplemental summons— to bring in a new dtfendant — (tfter the death 

of a party in an action for partition, 
8 1594. In actions for partition — where the people are a party — service to he 

made on attomey-geneml. » ' 
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i 1657« To hririg in newpartiea in a» acMon/or waste^ lob/are judgment qf partition 

isgrcmted. 
$ 1670. Service must be made within sixty days (tfterJUing lis pendens. 
$ 1774. MBquisites ofswmmms — forjvdgtneni by dtfault in matrianowial actions. 
$ 1895. Seroioe^ fil^t etc. — in action for penalty, 
§J 1897-1964. Indorsement upon, in an fiction for a statiUory penalty. 
$ 1929. JSumanons in certain oases to contain a designation of the officer by, or 

against v^iom suU is brought. 
§ 2876 et seq. Swnmons — contcfUs and service of, in courts of justices of the 

peace. 
§ 3126. Copy of complaint tnay be served with summons, in Justices Court in 

Brooklyn. 
§ 3165. Summons — in New York Marine CovH. 
} 3X70. Service of sutnanons in Nev> York Marine Court, without the city or by 

publicaiion. 
§ 3205. In City Court of Yonkers. 

I 3207. Suminons, served with copy complaint, in New York District Comis, and 

Justice^ Cov/rts of Albany and Troy. 
§ 3208. Proof of service in such courts. 
$ 3209. Action in such courts must be commenced by sunmums. 
\ 3217. RetumcMe immediately in New York I>istrict Courts — tohere order of 
arrest is inade. 
See note^ under Rule 9, amte. 

(1 ) JUBISDIOnON — CovH has no jurisdiction where a summons is not legally 
served. ] When the summons in an action is not legally sei*ved9 the coui*t has no 
jurisdiction of the defendant, and in such case all proceedings based on pre- 
tended service are void. (Bulldey v. Bulkley, 6 Abb. Pr., 307 [Sp, T., 1858].) 

(2.) SHBHTFF, OEBTSPIOATB — Of service out of his county.] The certi- 
ficate of a sheriff out of the 8tate» and of any sheriff out of his own county, is not 
sufficient proof of service ; his affidavit should be presented. (Morrell v. Kim- 
ball, 4 Abb., 352 [Sp. T., 1857]. See Farmers* Loan and Tioist Co, v. Dickson, 
9 id., 61 [Sp. T., 1859].) 

(3.) Clerieat error in sheriff *s certificate — disregarded.] A mere clerical 

error in defendant's name in a sheriff's certificate may be disregarded. The use 
of the words "said defendant," on the certificate, will support the conclusion that 
the real defendants were intended. (Miller v. Brenham, 4 N. Y. Weekly Dig., 

II [Court of Appeals, 1877].) 

(4. ) Wh,en sheriff *s certificate insufficient evidence of service. ] The service 

of a summons to be used as evidence against defendants who have not appeared, 
is defective where the sheriff's certificate is produced, which states ** that he 
served on them a copy of a summons and complaint " without mentioning any 
cause in which it was s^fved. (Litchfield v. Burwell, 5 How. Pr., 342 [Sp. T., 
1850].) 

^5.) . Metum of sheriff t- conclusive, though service uxxs mode by on^ not a 

deputy.] A summons and complaint and order of arrest were delivered to the 
sheri^ and he verbally deputed a person, not his deputy, to serve them ; who 
*did so, and the sheriff made a return that he (the shei-iff) had served them and 
had the undertaking ; the return is conclusive in that suit. (The Col. Ins. Co. 
V. Force, 8 How. Pr„ 353 [Gen. T., 1853].) 

(g.) Fesitive affidavit of service — when it prevails over defendar^'s denial.] 
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Where doubt is thrown upon a defendant's denial of the service of a summons 
upon him, a positive affidavit on file of the service must prevail. (Moulton v. 
De McCarty, 6 Rob., 470 [Gen. T., 1866].) 

(7.) WJiat laches precludes the dtfendaTtt frcfia moving to set aside a judg- 
ment for non-service,] The court will not set aside a judgment for non-service 
of summons when it appears that, although the defendant ha<i notice of an 
attempt to effect service upon him, fafd delayed to move until supplementary pro- 
ceedings wei'e instituted. (Hilton v, Thurston, 1 Abb. Pi\, 318 [Sp. T., 1855].) 

(8.) A pretended service^ avoided by motion,] A pi-etended service of 

process on a defendant may be disproved by affidavit upon motion. (Wallis v. 
Lott, 15 How. Pr., 567 j Nones v. Hope Mut. Life Ins. Co., 8 Barb., 541 [Gen. T., 
1650].) 

(9.) Defendant may controvert the certificate, or affidavit of service.'] The 

return of a sheriff, or an affidavit of a person acting in his place, of the service 
of a summons, is nut conclusive upon the defendant. He may be allowed to dis- 
prove it on a motion to set the proceedings aside. (Van Rensselaer v. Chadwick, 
7 How., 297 [Gen. T., 1852].) 

(10. ) Certificate of sheriff of another State — not goodi] The official certi- 
ficate of the sheriff of another State is not evidence in this State of the service of 
papers ; his affidavit should be presented. (MoiTell v. Kimball, 4 Abb. Pi\, 352 
[Sp. T., 1857] ; Thurston v. King, 1 id., 126 [Sp. T., 1854].) 

(11.) A cwistahle iriay serve a process in his own favor.] A plaintiff, who is 

a constable, may serve a summons in his own favor, issued by a justice of the 
I)eace. (Putnam v. Man, 3 Wend., 202 [1829].) 

(12.) A sheriff may serve his own process.] It seems that a sheriff who is 

plaintiff may serve his own writ. (Bennet v. Fuller, 4 Johns., 486 [1809].) 

(13.) /Service must he directly to the party.] A summons must be served 

I)ei'sonally on the pai*ty. Where summons was handed to the father, proof that 
it afterwards came into the hands of the son, heldf insufficient to sustain a judg- 
ment against the son. (Williams v. Van Valkenburgh, 16 How. Pr., 144 [Gten. T., 
1858].) 

(14.) What delivery of a summons is in^suffl^dent] A mere manual 

deliveiy of the summons and complaint is not good service under section 134 of 
the Code. Where the defendant, upon being served with the summons and com- 
plaint, voluntarily hands them back, it is the duty of the person making sei-vice 
to offer to leave copies or to acquaint the defendant with his rights. (Beekman 
V. Cutler, 1 Code Rep., 51 [Sp. T., 1849].) 

(15.) Service of sumirums upon one with whom a lunatic resides is insuffi- 
cient.] Service of a summons upon one with whom a person of unsound mind 
resides not good service. It should be upon the defendant himself, and if he has 
a committee, also upon the committee. (Heller v. Heller, 6 How. Pr., 194 [Sp. 
T., 1851].) 

(1(5.) Service on a cmivict in States prison is good.] Service of legal pro- 
cess upon a convict in the State prison is i-egular and valid to confer jurisdiction. 
The statute which ** suspends all the civil rights of the person ** sentenced to the 
State prison does not suspend the rights of others against him ; he may be sued, 
and the suit against him be prosecuted to judgment. (Davis v. Duffie, 3 Keyes, 
606 [1867].) 

(17. ) Service of summonSy the only way of bringing a party into court apainst 

his will.] There is no way of bringing a party into court and within its jurisdic- 
tion against his will but by service of process. (Akin v. Albany Northern R. R. 
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Co., 14 How. Pp., 837 [Sp. T., 1866] ; see Treadwell v. Laylor, 15 id., 8 [Gen. 
T., 1857].) 

(18.) An action U cotnmenced by the service of a summons loithout any comr- 

pl3,iTit.] It is not necessary to the commencement of any action that a copy of 
the complaint be served upon the defendant ; he is brought into court by the 
summons alone. (0*Hara v. Brophy, 24 How., 383 [Gen. T., 1863].) 

(19.) ADMISSION — -471 admission of service signed by a party Owt an 
attorney) must he acknowledged,] Service is defective where an admission of 
service, pui-poi-ting" to be signetl by some of the parties defendant, is produced 
mthout some evidence of their signatures being genuine, or that they were wiit- 
ten to the admission with their assent. The court takes judicial notice of the sig- 
natures of its officers, but are not presumed to know the signature of a party 
defendant who has not appeared. (Litchfield v. Burwell, 5 How., 312 [Sp. T., 
1850].) 

(30.) Admission of service by a party out of the State^ wUl not sustain pro- 

ceedings in personam.] The admission of service of summons by parties defend- 
ants residing out of the State is ineffectual as the basis cf any judicial proceed- 
ing in personam in this State. (Litchfield v. Burwell, 5 How., 342 [Sp. T., 1850].) 

(21.) Personal service atit of the /State — effect of] "Whether personal ser- 
vice of a copy of the summons and complaint out of this State (under Code, § 135) 
confera on the court any jurisdiction whatever in any case, qucBre, (Morrell v. 
Kimball, 4 Abb., 352 [Sp. T., 1857].) 

(22.) APPEARANOE — Voluntary appearance and appointment of a guar- 
dian for an infaTvt good,] Jurisdiction over the person is as fully acquij*ed by the 
voluntary appeai*ance of the defendant as by service of a summons. (Code, § 139.) 
When, upon the petition of infants, over the age of fourteen, a guardian ad litetn 
has been appointed in a partition suit, the order is valid,- although no summons 
had been previously served upon the infants. (Varian v. Stevens, 2 Duer, 635 
[Gen. T., 1853].) 

(23.) Wliat anstoer waives a defect of jurisdiction over the person.] A 

defendant who voluntarily appears and answers, although the answer in terms 
reserves the right to object to the jurisdiction of the court, is precluded thereby 
from objecting that the court has not acquired juiisdiction of his person. A vol- 
untary appearance is equivalent to the personal service of the summons. 
(Mahaney v. Penman, 4 Duer, C03 [Sp. T., 1854].) 

(24.) What answer is not a waiver of a want of jurisdiction over the per- 

son.] An appearance by putting in an answer protesting against the exei*cise of 
jiuisdiction is not such an appearance as waives the objection to the junsdiction 
of the court. Nor is the mere subsci-iption of an answer, with the name of an 
attorney, such an appearance as to waive any objection to the jurisdiction. (Sul- 
livan V. Frazle, 4 Rob., 616 [Gen. T., 1865].) 

(25.) Plaintiffs how con/iluded as to date of service of the sumvrums. ] "Where 

the plaintiff files, with the papers composing the judgment-i-oll (as he is requii'ed 
to do), the proof of service of the summons and complaint, he is concluded by 
such proof as to the time when the action was commenced. (Burroughs v. 
Reiger, 12 How. Pr., 171 [Sp. T., 1856].) 

(26.) IRREGnUkRIT7 — A sumrruyns caniwt issue f(yr an infant plaintiff 
until the appointment of a guardian ad litem. ] A guaixiian for an infant plaintiff 
must be appointed before the issuing of a summons and complaint. (2 R. S., 
446.) The Code has not abrogated the former practice. (Hill v. Thatcher, 3 
How., 407 [Sp. T., 1848].) 
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(27.) ^— Otherwise the service of the summons will be irregular.'] Where snch 
guardian was not appointed until the day of service of the summons and com- 
plaint, which were dated and sworn to one day previous, held, that the sum- 
mons was irregular. (See 12 "Wend., 191 [1834] ; Hill v. Thatcher, 3 How., 407 
[Sp. T., 1848].) 

(28.) Service by a party a mere irregularity,'] Service of a summons by a 

paHy is a mere in-egnlanty, which cannot be taken advantage of after judgment. 
(Hunter v. Hester, 10 Abb. Pr., 260 [Sp. T., I860].) 

(29.) If the defendant is served by the plaintiff, he must take advantage of 

the irregularity by motion.] Where a defendant is served with process by the 
plaintiff personally, he must take advantage of the irregularity by moving to set 
aside the proceedings before judgment, otherwise his motion will be too late, 
(Myers v. Overton, 2 Abb. Pr., 345 [N. Y. Com. Pleas, Gen. T., 1855].) 

(30.) DefendanVs remedy for irregular service is by motion,] If a suit had 

not been regularly commenced the defendant must relieve himself from such 
in*egularity by motion. (Nones v. The Hope Mut. life Ins. Co., 8 Barb., 541 
[Gen. T , 1850] ; Walles v. Lott, 15 How. Pr., 567.) 

(31.) Objection to service of summons can only be taken by motion,] The 

objection that a summons, as the commencement of a suit, was not properly 
served, is not available in an answer or demurrei*, but only on motion to set the 
proceedings aside. (Nones v. The Hoi)e Mut. Life Ins. Co., 8 Barb., 541 [Gen. 
T., 1850].) 

(32.) Irregular service cannot be set up in the pleadings,] The meaning 

of the section of the Code allowing it to be set up as a defense, that " the coui-t 
has no juii6diction of the person," is, that the person is not subject to the juris- 
diction of the court ; not that the suit has not been regularly commenced. (Nones 
V. The Hope Mut. Life Ins. Co., 8 Barb., 541 [Gen. T., 1850].) 

(33.) An order for substituted service is not an order granting a provis- 

ioiuxl remedy,] An order for substituted sei*vice is not an oinier gi^anting a pro- 
visional remedy within the meaning of section 772 ol the Code. A judge who 
gi'ants such an order has jurisdiction to entertain amotion to vacate or modify it. 
(McCarthy v. McCarthy, 6 N. Y. Weekly Dig., 272 [Gen. T., 1878].) 

(34.) Sufficiency of affidavit to obtain order for substituted service, under 

section 435 of Code of Civil Procedure, considered,] (Nagle v. Taggart, 4 Abb. 
[N. C], 144 [Sp. T.. 1877].) 

(35.) Where defendant has attempted to evade service, what evidence of 

non-service will be required before the judgment will be vacated,] Where it appeal^ 
that a defendant has endeavoi^ed to avoid the service of the summons, the court, 
on a motion to vacate the judgment for non-semce of the simimons, will requii^e 
the defendant to funiish satisfactory evidence that he was not served. (South- 
well V. MaiTyatt, 1 Abb. Pr., 218 [Sp. T., 1855].) 

(36.) Service of a swmmons on an election day is void,] Service of a sum- 
mons, with or without an oinier of an*est, on an election day, and all proceedings 
under it, are void. (Weeks v. Noxon, 11 How., 189 [Sp. T., 1855].) 

(37.) As to charter electimis,] (Wheeler v. Bai^ett,lEdw.Ch., 323 [1832]; 

Matter of Election Law, 7 Hill, 194 [1845].) 

(38.) Service set aside where the defendant was induced to come into the 

State by a trick.] Where a defendant resic^ng in Canada was inveigled into this 
State by a trick, for the purpose of effecting a service of the summons upon him, 
the service of the summons and all proceedings dependent thereon were set aside 
and a warrant of attachment vacated. (Metcalf v. Clark, 41 Barb., 45 [Gen. T., 
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1864]; to same e&ct, Benninfirhoff v. Oswell, 87 How. Pr.» 386 [Sp. T., 1868J t 
Carpenter v. Spooner, 2 Code R.» 140; affirmed, 8 C. R., 20 [Gen. T., 1850] ; 
Goupel V. Omonson, 3 Abb, Pr., 474 [8p. T., 1856].) 

(39.) Wh€^ aeU, ind/ucvag one to come within the jurisdiction of the court, 

constitute deceit.] Service of process effected by the pkuntiif, i>eqiie8ting a 
<^ebtor to come to hia office for the purpose of settling a chum, but with the 
undisclosed intent that, if he does not come to teims, he shall be served with pro- 
oess, is effected with deceit, and will be set aside on motion. So Jield, whei*e the 
debtor was induced to come within the jurisdiction by such request. (Baker v. ' 
Wales, 14 Abb. [N. S.]» 331 [Gen. T., 1873].) 

(40.) -^ /Service by violence bad — how inade on a party who rrfuses to receive 
the papers.] Whei-e the service of process or papers upon a person is made by 
violently thrusting' them upon his person, the service will be held void, although 
the person or officer making the service may have stated the nature of the papera, 
and the person upon whom they wei-e intended to be served refused to receive 
them. In other woi*ds, a pei'son or an officer has no right to commit an assault 
and battei*y upon an individual in ti*ying to serve the papers upon him. Where 
a person upon whom service of process or papers is desired to be made refuses 
to receive them the person or officer making the service should inform him of the 
nature of the papers and of his purpose to make service of them, and lay them 
down at any appropriate place in his presence. (Davison. v. Baker, 24 How. Pr., 
39 [Sp. T„ 1802]). 

(41.) Serving n smwaums concealed in anewodope — not good.] Putting 

the defendant in the unknown possession of a summons disguised or enveloped, 
80 as to conceal fi^om him the knowledge which it was the intent of the law should 
be communicated, is not a good service, and the subsequent discovery by the 
defendant, upon whom such an attempted service is made, of the contents of the 
summons is not to be deemed a good sei'vice, if the defendant is beyond the limits 
of the State when he makes such discovery. (Bulkley v. Bulkley, 6 Abb. Pr., 
307 [Sp. T., 1858].) 

(42.) The court has inherent power to prevent service on its officers, etc.] 

The couH has power, independently of the statute, to protect its officers, suitors 
and witnesses from molestation by means of process of the court. (Xiamkin v. 
Starkey, 7 Hun, 47ft [Gen. T., 1876].) 

(48 ) ON HUSBAND FOR Wii-'B — WTien service in foreclosure on a hu^Mnd 
is good service on his v^fe.] In the foi'eclosure of a mortgage made by a husband 
and wife on the husband's land, to secure a husband's debt, service upon the 
husband is good service on both him and his wife. (Nagle v. Taggart, 4 Abb. 
[N. C.j, 144 [Sp. T., 1877] ; see Lathrop v. Heacock, 4 Lans., 2 [(Jew. T., 1871] ; 
White V. Coulter, 1 Hun, 366 [Gen. T., 1874].) 

(44.) In foi'eclosure suits service on the husbaT^d when good service on the 

wife,] Where, in an action to foreclose a mortgage, a summons, directed to the 
wife, is served upon the husband, the mortgagor, it is his duty to appear and 
answer jointly for himself and wife. Service of the summons upon the wife is 
only necessary when the proceedings are against her separate estate. (Watson 
v. Church, 3 Hun, «0 [Gen. T., 1874].) 

(45.) In forecUmvre a husband may retain an attorney to appear for himr. 

stUf and w^e.] Where an action is brought against husband and w\fe to foreclose 
a mortgage executed by them jointly, and an attorney appears in the action for 
both on the i*etainer of the husband, and judgment of foreclosure is entered, the 
wife cannot* after her husband's death, avoid the judgment on the ground that 
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she was not served with process in the action and did not appeal* therein. (Fook 
V. Lathrop, 53 Barb., 183 [Gen. T., 1869] ; S. C, 41 N. Y., 358.) 

(46. ) ON NON-RESIDENTS — WitTiess —■ service on non-resident attending as 
a witness in this State is bad.] Where a summons was served upon a reddent of 
another State, while attending in this State, in good faith, as a witness, the ser- 
vice was set aside. (Person v. Pai-der, 14 Alb. Law Jour., 13 [Coui*t of Appeals, 
1876J.) 

(47.) On foreign corporations doing business in this State,] (See Code of 

Civil Procedure, § 432.) 

(48.) On railroad corporations.] (See Code of Civil Procedure, § 2880.) 

(49.) — - On express companies.] (See Code of Civil Procedui-e, § 2881.) 

(50.) On a board of supervisors.] (1 R. S., 384, § 3.) 

(51.) Wh^o are officers de facto of a religious corporation, on whmn service 

may be Tnadc] The tmstees of a religious corporation and officei*s appointed by 
them, whose elections and appointments were in conformity with the foimalities 
prescribed by the statute, and who have in fact acted and ai-e acting as such, ai»e 
at least officera defa^to upon whom alone can a valid service of process be made. 
(Berrianv. Methodist Society, 4 Abb., 424 [N. Y. Supr. Ct., Sp. T., 1857].) 

(52.) Service, Jiow made on a foreign fire iTisurance company.] An Action 

may be commenced, under section 427 of the Code, by a citizen of this State 
against a foreign fire insurance company, in either of the courts designated in 
that section, by the service of a summons in the form pi-escribed by the Code as 
in other civil actions. No other process is required either for the commencement 
or the maintenance of the action. (Gibbs v. Queen Ins. Co., 63 N, Y., 114 [1875].) 

(53. ) Who is a managing argent.] To authorize to legal service of sum- 

mons and complaint upon a foreign coi-poration, where it is made upon its manag- 
ing agent in this State (under § 134 of the Code), the managing agent must be 
one whose agency extends to all the ti'ansactions of the coi'poration ; one who 
has, or is engaged in, the management of the corporation in distinction fix)m the 
management of a particular branch or department of its business. (Brewster 
V. Mich. C. R. R. Co., 5 How. Pr., 183 [Sp. T., 1850].) 

(54.) A ticket seller not a managing agent.] One who merely sells tickets 

for them in such case is not deemed a managing agent, upon whom sei-vice of 
proces may be made. (Doty v. Mich. C. R. R. Co., 8 Abb., 427 [N. Y, Supr. Ct, 
Sp. T., 1859].) 

(55.) A baggage master is not a managing agent.] A suit cannot be 

legally commenced against a raihx)ad corporation (for loss of baggage or any- 
thing else) by the service of a diunmons upon a "baggage master" in their 
employ. He is not such a ** managing agent " as the statute contemplates, but 
a general appearance waives the irregularity of such a sei*vice. (Flynn v. Hud. 
R. R. R. Co., 6 How. Pr., 308 [Sp. T., 1851].) 

(56.) WTu) is a managing agent of an insv/rance company.] An agent of 

an insurance company properly appointed and qualified to procure and effect 
insurance for the company, residing at a different place from where the prindpal 
office of the company is located, is such a " managing agent ** that legal service 
of a summons and complaint against the company may be made by serving on 
him. (Bain v. Globe Ins. Co., 9 How Pr., 448 [Sp. T., 1854].) . 

(57.) Service of a swmnons upon a foreign corporation by serving its presi- 
dent — ri^ht of its president to resign to avoid service. (Ervin v. Oregon Steam 
Nav. Co., 22 Hun, 598 [18S0].) 

(58.) In defavlt of designation, service on the cownsd of a foreign oorporor 
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Hon is good..] The service of a summons here on the general solicitor or counsel 
of a foi-eigti corporation is good service where the corporation has failed to desig- 
nate a person in this State on whom service of papers could be made, as required 
by chapter 279 of Laws of 1855. (Clews v. The Rock R. and St. L. Co., 49 How., 
117 [Sp. T., 1874].) 

(59.) Service on a noTirresident director of a foreign corporation.] A sum- 
mons only may be served on a non-resident director of a foi'eign corporation 
while temporaiily in this State, when the cause of action anses hei-e. (Hiller v. 
B. and M. R R. Co., 4 N. Y. Weekly Dig., 426 [Gen. T., 1877].) 

(60.) What must he shown by^a corporation seeking to set aside a service on 

its alleged agent] Whei'e a corporation moves to set aside sei*vice of process 
upon its agent, on the ground that he is not a managing agent, it is bound to 
show ttie precise I'elations of the agent towards it. (Donadi v. N. Y.' St. Mut. 
Ins. Co., 2 E. D. Smith, 519 [1854].) 

(61.) Service on corporation at common law.] At common law, a process 

against a corporation must be served on its h^ad or principal oflScer, within the 
juiisdiction of the sovereignty where the artificial body exists. (Bamett v. Chi. 
and L. H. R. R. Co., 4 Hun, 114 [Gen. T., 1875].) 

(62. ) Service on a corporation under the statute, ] Under the statutes of this 

State, service within this State on the proper officer of a foreign corporation is 
equivalent to personal service on a non-resident natural person. If such personal 
service cannot be made, service may be made by publication against coi^porations 
in the same cases in which it can be made against non-resident individuals. 
<Barnett v. Chi. and L. H. R. R. Co., 4 Hun, 114 [Gen. T., 1875].) 

(6H.) No personal judgment against a foreign corporation — when. ] Where 

service of a summons is made upon a projier officer of a foi'eign coi'poi'ation, no 
attachment having been issued, and no voluntary appearance by the corporation, 
the courts of this Sta^te do not get jurisdiction of the defendant, so as to render a 
personal judgment. (Bre>yster v. Mich. C. R. R. Co., 5 How. Pr., 183 [Sp. T., 
1850].) 

(64.) Property of the corporation within this State is essential to an order 

for pyblication.] The courts of this State have no juiisdiction to order sei*vice 
of a summons on a non-resident defendant by publication, unless such defendant 
has property within the State when the order is made. (Fiske v. Anderson, 33 
Barb., 71 [Gen. T., I860].) 

(65.) Where an attachment has been issued and a levy made the suit will be 

upheld, though no suimnons has been served.] Whei*e an attachment has been 
issued against the property of the defendant, and his gX)ods have been taken 
under it, after which he dies, the court acquires sufficient jurisdiction to enable 
it to put the suit in such a condition that the plaintiff can enforce his provisional 
lien, notwithstanding a summons has not been served, and the court has sufficient 
control of the action to substitute the personal representative of the deceased in 
his place, as a party defendant, in order that the summons may be duly served. 
(More v. Thayer, 10 Barb., 258 [Gen. T., 1850].) 

(66.) When attachment and levy not sv,stained because of Tton-service of the 

sv/m/nvons on the defendant, who has died.] April 10, 1877, a warrant of attach- 
ment, summons and complaint against Josiah Strayer were delivei^ed to the 
sheriff for service. April fourteenth a levy was made under the waiTant. On 
April eighteenth Strayer died, not having been served with the summons. On 
May twenty-eighth an order was granted allowing the action to be continued by 
the service of a summons and complaint therein on the defendants, his adminis- 
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trators ; and on June eigbteenth they were served xxpon them. Held, that as the 
Bumtnons was not served within thirty days from its issue, the warrant of attach- 
ment, and the levy thereunder, were void. (Kelly v. Countryman, 15 Hun, 97 
[Gen. T., 1878].) 

Rule 19. 

Folios to be Nnnbered — Pleadings, etc., to be Legibly Written — Letter-press Copies — 
OUeetloii, when WaiTed, except as to Papers for Conrt— Allegations to be Marked. 

Every pleading, deposition, affidavit, case, bill of exceptions, report, 
paper, or judgment, exceeding two folios in length, shall be distinctly 
numbered, and marked at each folio in the margin thereof; and all 
copies, either for the parties or the court, shall be numbered or marked 
in the margin, so as to conform to the original draft or entry, and to 
each other, and shall be indorsed with the title of the cause. And 
all the pleadings and other proceedings, and copies thereof, shall be 
fairly and legibly written ; and if not so written and folioed and 
indorsed, as aforesaid, the clerk shall not file the same, nor will the 
court hear any motion or application founded thereon. 

Service of letter-press copies of papers ehall not be deemed a com- 
pliance with this rule, and no such copies shall be filed or delivered 
to the court. The party upon whom the paper is served shall be 
deemed to have waived the objection, for non-compliance with this 
rule, unless within twenty-four hours after the receipt thereof, he 
returns such papers to the party serving the same, with a statement 
of the particular objection to its receipt ; but this waiver shall not 
apply to papers required to be filed, or delivered to the court. * 

Rule 20 of 1858. Rule 26 of 1871, amended. Rule26of 1874. Rule 19 of 1877. 

tRule20. 

It shall be the duty of the attorney, by whom the copy pleadings 
shall be furnished fqr the use of court on a trial, to plainly designate 
on each pleading the part or parts thereof claimed to be admitted or 
controverted by the succeeding pleadings. 

Part of Rule 19 of 1877, amended. 

OODB OF CIVIL PROOBDURC. 

§ 22. Fleadings, etc, must he in the English language, made cut on paper or 

parehfnent — what technical words and aJtH/revUxiiona aUowed. 
§§ 518-646. General provisions, applicable to pleadings. 
§ 721. Defects in, disregarded after verdict, report or decision. 
§ 726. When original is lost or withheld, the court nuiy order a copy to he JUed, 
} 824. To he filed with clerk, within ten days after service. 
} 981. Copy pleading to hefwmished on the trial hy the plaintiff. 

*The last Beatenoe of this rule, as in 1877, has been made into Rule 20. 
t Kale 20 of 1^ was stricken oat and the last paragraph of Rule 10 of 1877 WM made into 
Bole 90. 
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$-2538. WHiien pleadmga iJMy be reqmred in tJu SurrogaU's C<m 
§ 3343, subd. 24. Fblio defined. 

(1.) OBJUOnOK — Must be explicitly stated,] Where a party returns a 
paper as irregular, he must state his objections to it explicitly. A mere state- 
ment that the service is in-egular, and not in compliance with certain sections of 
the Code, is not enough. (Chemung Bank v. Judson, 10 How., 133 [Sp. T., 1854] ; 
Broadway Bank v. Danforth, 7 id., 264 [Sp. T., 1852].) 

(2.) IRRBGUIiARITT — I?i motion papers.] A motion to set aside a plead- 
ing as h*i*egular, on the gi'ound that it is not properly folioed, will be denied, 
with costs, if the moving papera contain the defect objected to. (Sawyer v. 
Schoonmaker, 8 How., 198 [Sp. T., 1853]. See post, 14.) 

(3.) IIiIiEGIBII«rr7 — Ofirwtion papers.] Where motion papers are badly 
defaced with interlineations and ei-asures, the motion will be denied for that 
reason. (Johnson y. Casey, 3 Rob., 710; S. C, 28 How., 492 [Sp. T., 1865]; 
Henry v. Bow, 20 id., 215 [Sp. T., I860].) 

(4.) DSFBOTS — In copy of papers.] Defects in the copies of the papers 
served, but which do not exist in the papers themselves upon which the applica- 
tion is made, will be disregarded upon the hearing. (Chatham Nat. Bank v. 
Mer. Nat. Bank, 1 Hun, 702 [Gten. T., 1874].) 

(6.) Natne of dsponent and jurat vxtnting.] Where the name of the 

deponent and the jurat are wanting in the copy served, the defect will be dis- 
regarded. (Barker v. Cook, 40 Barb., 254 [Gen. T., 1863] ; S. C, 16 Abb., 83 j 25 
How., 190 ; Graham v. McCoun, 5 id., 353 [Sp. T., 1851] ; Union Fmniace Com- 
pany V. Shepherd, 2 Hill, 413 [1842]; Livingston v. Cheetham, 2 Johns., 479 
[1807].) 

(6.) RBTURN — To whom to be made] Where papers are to be returned for 
irregularity. If there be no attoi'ney's name on them, they are to be returned to 
the party. If the party is a municipal oorpoi^ation, having a counsel chosen 
under a statute, they should be returned to him. (Taylor v. The Mayor of New 
York, 11 Abb., 255 [Sp. T., I860].) 

(7.) Indorsement stating defect.] An answer returned because of defec- 
tive verification, must have an indorsement to that effect (Snape v. Gilbert, 13 
Hun, 494 [1878] ; Schi-eyer v. Dooley. 1 L. Bulletin, 73 [Sp. T., 1879].) 

Rule 21. 

NM-Mmented H«tlM8 — Ut what day Natlced. 

Non-enumerated motions, in the Supreme Court, except in the first 
district, shall be noticed for the first day of the term or sitting of the 
court, accompanied with copies of the affidavits and papers on which 
the same shall be made ; and the notice shall not be for a later day, 
unless sufficient cause be shown (and contained in the affidavits 
served), for not giving notice for the first day. In other courts, such 
motions may be made on any day designaijed by the judges. 

Rule 39 of 1858. IStxi^ 27 of 1871, amended. Rule 27 of 1874, amended. 
Rule 21 of 1877. 

OODB OF OZVZL PROOfiDUBB. 
J 768. An applieation f(yr an crder U a motion. 
\ 1^^. Matrons in I^BupmneOofuHfWlu^ 
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§ 770. Motions in New York city {except for a new trial on the merits) may h* 

I inade to a judge out of 'court. 
§ 771- In absence of judge, the jnotion; may be transferred to am^yther jfudge. 
§J 772, 773. What judges inay tnake orders out of covH. 
5 774. Beview of an order made by a judge of another covH, 
5 776. /Subsequent application for an order after denial of a prior applieatiaH 

therefor, 
§ 777. Application for judgment — how withdrawn — second application^ when 

forbidden. ^ • 

§ 778. Penalty for violating § 776. 
§ 779. Costs of a motion — how collected. 
§ 780. Time of notice of 7notion -^ order to show catise. 

(1.) NOTIOB — When for other than first day of term.] * A motion may be 
noticed for a day in term other than the firat, if a sufficient excuse appear upon 
the moving papers. (Whipple v. Williams, 4 How., 28 [Sp. T., 1849] ; Ogdens- 
burgh Bank v. Paige, 2 Code R., 67 [Sp. T.^ 1849] ; Wah-ath v. Killer, id., 129 
[Sp. T., 1850].) 

(2.) Order to show caiise—mUst be returnable the first day of the term.] 

The rule i^equiring a motion to be noticed for the fii-st day of the term, is appli-' 
cable to an order to show cause. (Power v. Villa^ of Athens, 19 Hun, 165 [1879].) 

Rule 22. 

Hdtlons to Strike oot Irreleyaot Matter — Notice of. 

Motions to strike out of any pleading, matter alleged to be irrele- 
vant, redundant or scandalous, and motions to correct a pleading, on 
the ground of its being "so indefinite or uncertain, that the precise 
meaning or application is not apparent," must be noticed, before 
demurring or answering the pleading, and within twenty days from 
the service thereof. 

Rule 50 of 1858. Rule 28 of 1871. Rule 28 of 1874, amended. Rule 22 of 1877. 

CODE OF civhi procedure. 

5§ 520-53^. Fonn and sufficiency of pleadings and venfication. 

§ 537. Frivolous pleadings, how disposed of 

§ 538. ShoAn defenses to be stricken out. 

§ 545. Irrelevant, redundant and scandalous matter in pleadings — stridcen out 

on motion. 
§ 546. Indefinite or uncertain allegations cured by amendment. 
§ 721. Defects cured by verdict, etc. 

(1.) IRRELEVANT — WTiat is irrelevancy.] (Fasnacht v. Stehn,53 Barb., 
650; S. C, 5 Abb. [N. S.], 338 [Gen. T., 1869].) 

(2.) What it comprehends.] (Lee Bank v. Kitching, 11 Abb., 435 [N. Y. 

Supr. Ct., Gen. T., I860]; Dovan v. Dinamore, 33 Barb., 86 [Gen. T., I860]; 
Aubi-ey v. Fiske, 36 N. Y., 47 [1867] ; CahiU v. Palmer, 17 Abb., 196 [Gen. T., 
1863].) 

(3.) Tlie matter mu,st be clearly irrelevant.] (FoUett v. Jewett, 11 N. Y. 

I*eg. Obs., 193 [Sp. T., 1853] ; McGregor v. McGregor, 35 How., 385 [Gen. T.f 
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1865] ; Anon., 2 Sand., 682 [1850]} LitUejohn v. Greeley, 22 How., 345- [Sp. T., 
18G1].) 

(4.) If not the remedy U by demurrer,'] (Straver v. Ocean Ins. Co., 9 

Abb., 23 ; S. C, 2 Hilt., 475 [Com. Pleas, Gen. T., 1859] ; see Lee Bank v. 
Kitching, 11 Abb., 439 [Gen. T., 1860] ; S. C, 7 Bosw., G64].) 

(5.) The entire pleading mil not be stricken out.] (Pasnacht v. Stebn, 6 

Abb. [N. S.], 338 [Gen, T., 1869] ; Blake v. Eldred, 18 How., 240 [Sp. T., 1858] ; 
Howell V. Knickerbocker Life Ins. Co., 24 How., 475 [Sp. T., 1863].) 

(6.) A part of a pleading in tort* the rest being on contract, stricken out] 

(Hunter v. Powell, 15 How., 221 [Gen. T., 1857].) 

(7.) DISCRETIONARY — TJie striking out of irrelevant and redundant alle- 
gations is discretionary.] (Town of Essex v. N. Y. and C. R. R., 8 Hun, 361 
[Gen. T., 1867].) 

(S.) TIMB — Motion, when made — the motion muM he made before demurring 
or nnswering, and within twenty days from the service of the pleading.] (New 
York Ice Co. v." Northwestern Ins. Co., 21 How., 234 [Sp. T., 1861]; S. C, 12 
Abb., 74 ; Roosa v. Saugerties and Woodstock Turnpike Co., 8 How., 237 [Sp. T., 
1853] ; Barber V. Bennett, 4 Sandf., 705 [Sp. T., 1852].) 

(9. ) Within twenty days from the service of an amended pleading.] (Walker 

V. Granite Bank, 1 Abb. [N. S.], 406 [Sp. T , 1865].) 

(10.) Before the cause has been noticed for trial.] (KeUogg v. Baker, 15 

Abb., 286 [Sp. T., 1862] ; Esmond v. Van Benschoten, 5 How., 44 [Sp. T., 1850],) 

(11.) Motion to strike out cannot be made at the trial.] A motion to strike 

out irrelevant or redundant matter cannot be made at the trial. (Simmons v. 
Eldridge, 19 Abb., 296 [Gen, T., 1866] ; 8. C, 29 How., 309; Smith v. Country- 
man, 30 N. Y., 655 [1864].) 

(12.) What papers served — a copy of the expurgated pleading need not be 

served.] (Ross v. Dinsmore, 12 Abb., 4 [Sp. T., 1861] ; S. C, 20 How., 328.) 

(13.) Insufficient time — ^the notice is not served in tiine, the party desir- 
ing the benefit of that fact must show, it.] (Roosa v. Saugerties and Woodstock 
Turn. Co., supra; Barber v. Bennett, 4 Sandf., 705 [Sp. T., 1852] ; contra^ Rogei-s 
V. Rathbone, 6 How., 66 [Sp. T., 1851].) 

(14. ) WAIVBR — Answer, service of, ] An answer served after notice to strike 
out irrelevant matter in the complaint waives the motion. (Gt)ch v. Mai'sh, 8 
How., 439 [Sp. T., 1853] ; Dovan v. Dinsmoi-e, 20 id., 503 [Gen. T., 1860] ; King 
V. Utica Ins. Co., 6 id., 485 [Sp. T., 1852].) 

(15.) ^-^ Extension of tiine to answer. ] An extension of the time to answer, is 
a waiver of all objections to the complaint, and a bar to a motion to strike out 
irrelevant matter, unless the right to make the motion is expressly given. (Many 
V. James, 34 How., 238 [Sp. T., 1857] ; Bowman v. Sheldon, 5 Sandf., 657 [Sp. T.. 
1852].) 

(16.). Stipulation, when not a vxiiver.] A stipulation extending the time 

for defendant to answer, and to make such application as he should be advised, 
embi^aces a motion to strike out portions of the complaint. (L^xikey v. Vander- * 
bilt, 10 How., 155 [Sp. T., 1854].) 

(17.) NOTIOH— Contents of] The irrelevant or redundant matter should 
always be clearly pointed out by the moving party. (Biyant v. Bryant, 2 Rob., 
612 [Sp. T., 1863] ; Blake v. Eldred, 18 How., 240 [Sp. T., 1858] ; Benedict v. 
Dake, 6 id., 352 [Sp. T., 1851].) 

(18.) Defects— specifying, in notion papers.] The motion papers must. 
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ppixrt out the defects alleged. (RfUhJboa v. Maikham* 43 How. Pr., 271 [Sp. T.» 
1872].) 

(19.) Irrdewmt matUir stricken out an motion for frivolouanessJ] On a 

motion for judg-ment on the ground of fiivolouBnees* and for other i*eUef, irrele- 
vant matter may be stiicken out. (Thompson v. Erie Railway Co., 45 N. Y., 
468 [1871].) 

(20.) RES ADJ 01>aOATA — A derML of a motion is not a hoar to <m actional 
(Howell V. Mills, 53 N. Y., 322 [1873].) 

(21.) .Appeal to diacretton, after a denial as a right.] An application may 

be made to the disci'etion of the couH after a denial of a motion made on the 
ground of an absolute right thei*eto. (Hall v. £mmon9, 9 Abb. [N. 8.], 370 
[Court of Appeals, 1870]. ) 

(22.) Denial to one dtfendantf not a bar to the application of another 

defendant.] The motion of one defendant not a bar to the motion of another 
defendant. (New Jersey Zinc Co. v. Blood, 8 Abb., 147 [Sp. T., 1859].) 

(23.) APPEAL — Lies from order denying motion.] An appeal lies from an 
order denying a motion to have the complaint made more definite and certain. 
(Aii-ieta v. Momssey. 1 Abb. [N. S.], 439 [Gen. T., 1866].) 

(24.) Stay of proceedings pending an appeal.] The proper method of 

suspending the operation of an oixler to make pleading more definite, pending 
the appeal, is by a stay of pi'oceedings, and not. by an extension of the time for 
an amei^dment. (Culver v. Hollister, 17 Abb., 405 [Gen. T., 1864] ; S, C, 29 
How., 479.) 

(25.) In what case it may be granted.] A stay of proceedings may be 

gfranted pending an appeal suspending the operation of an order striking out a 
portion of a pleading. (Culver v. Hollister, 17 Abb., 406 ; S. C, 29 How., 479 
[Gen. T., 1864].) 

Rule 23. 
AffidtTlt tf HertUxAdftce of mvomI, Urn Stated in— OMt FiM SfrfBdeit. 

Whenever it shall be necessary, in any affidavit, to swear to the 
advice of counsel, the party shall, in addition to what has usually 
been inserted, swear that he has fully and fairly stated the case to 
his counsel, and shall give the name and place of residence of such 
counsel. When an affidavit of merits has once been filed and served, 
no other shall be necessary. But on making a motion, such service 
and filing must be shown by affidavit- 
Rule 21 of 1858, amended. Rule 29 of 1871, amended. Rule 29 of 1874. Rule 
23 of 1877. 

CODE OF OTVTL PROOBDURZL 

§ 980. Inquest cannot be taken for want of an affidavit of merits, where the answer 
is verified. 
See Rule 28. 

(1.) iyQ UB 8T 8 — N(ft applicable to equity actions.] The rule which author- 
izes inquests, where no affidavit of mei-its is made, is not applicable to equi^ 
actions. (Devlin v. Shannon, 8 Hun, 631 [Gen. T., 1876].) 
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(2.) AFFIDAWr'^ Proper form -^ as to the proper form cfan affidavit of 
merits,^ (Cannon v. Titus, 5 Johns., 855 [1810] ; Swartwout v. Hoag, 16 id., 3 
[1819].) 

(3.) -^— **m^ arid fairly stixted his case** or **thi» case:"\ The affidavit 
mnst state that the pai-ty *' has folly and &irly stated his case," or ** this case,'' 
to his counsel. (Ononda^ Bank v. Shepherd, 19 Wend., 10 [1837] ; Bleecker v. 
Storms, 2 How., 161 [Sp. T., 1846] ; Gary v. lavermore, id., 170 [Sp. T. 1846] ; 
Bi-owneU v. Marsh, 22 Wend., 636 [1840] ; Brown v. Maatmi, 2 Qpw., 187 [^. 
T., 1846].) 

(4.) — - **Thefaets cf his ease,**] That he has fully, etc, stated « the facte of 
this case " is sufficient. (Joinian v. Ganison, 6 How., 6 [Sp. T., 1851] ; " the 
fkcte of his case " is insufficient ; Fitzhugph v. Timax, 1 Hill, 644 [1841], contra,) 

(5.) **A good and svbstantial defense to the bond ** insufficient. (Meech v. 

Calkins, 4 Hill, 634 [Sup. Ct., 1842].) 

(6.) *'A dtferue in the action ** insufficient. (McMurray y. Gifford, 1 How., 

14 [Cham., 1850].) 

(7.) *'His difense.**] That he has fully, etc., stated « his defense ** insuffi- 
cient. (Tompkins v. Acer, 10 How., 30:^ [Sp. T., 1854] ; Richmond v. Cowles, 2 
Hill, 359 [1842]; Brownell v. Marsh, 22 Wend., 636 [1840].) 

(8.) **The facts of his defense** insufficient. (Rickards v. Swetzer, 3 

How., 413 [Sp. T., 1849] ; S. C, 1 Code R., 117.) 

(9.) **His case in this cause** insufficient. (Ellis v. Jones, 6 How., 296 

[Sp. T., 1851].) 

(10.) **0» the merits,*^ The words *' on the merite " are essentiaL (Meech 

V. Calkins, 4 Hill, 534 [1842] ; Jackson v. Stiles* 3 Caines' R., 93 [1805] ; C(mtra; 
Briggs V. Briggs, 3 JcAns., 449 [1808].) 

(11.) J^hcts come to his knowledge,] The facto of the case, so far as they 

had come to his knowledge, and he believed them to exist, insufficient. (Brown 
V. St. John, 19 Wend., 617.) 

(12.) **Hds a dtfense.**] A statement that he has a defense to the declara- 
tion held insufficient. (Howe v. Hasbrouck, 1 How., 68.) 

(13.) Advice of counsel must he sworn to,] (Swartwout v. Hoage, 16 

J<:^ns., 8 [1819] ; Bmen v. Menill, 3 Caines, 97 [1805].) 

(14.) Bdief in advice.] Belief in the advice of the counsel is not suffi- 

dent. (Brittan v. Peabody, 4 Hill, 61 [1842] ; and see note to this ca6e.) 

(15.) — . — Affidavit of attorney.'] In the absence of the party, an attoHiey 
may make the affidavit (Gieb v. Icard, 11 Johns,, 82 [1814] j Philipif v. Blogge, 
3 id., 141 [1808].) 

(16.) Agent,] An agent specially aalhorized to defend. (Johnson v. 

Lynch, 15 How., 199 [Sp. T., 1857].) 

(17.) — - Reason to he stated,] The reason why the party does not make the 
affidavit must be stated. (Roeevelt v. Dale, 2 Cow., 581 [G^. T*, 1824] ; Mason 
V. Bidleman, 1 How., 62 [Sp. T., 1844].) 

(18.) Ahsence from the State,] Absence from the State is a good excuse 

for the affidavite not being made by the party. (Johnson v. Lynch, 15 How., 199 
[Sp. T., 1857].) 

(19.) Affi^vit by maker —how far avaXtdJtHe to the indorser.] How far 

the affidavit of a maker of a note is available to the indorser. (President, etc., 
of Ontario Bank v. Baxter, 6 Cow., 395 [Gen. T., 1826] j Clark v. Parker, 19 
'W'end., 125 [1888].) 

See Tillinghast & Shearman Pr., 443, 447. 
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Rule 24. 
MUarttftr Onto Extending TtaM — Fwacr EitoHlMS — Date of lasM. 

No order extending a defendant's time to answer or demur shall 
be granted, unless the party applying for such order shall present to 
the justice or judge to whom the application shall be made, an affi- 
davit of mejits, or proof that it has been filed, or an affidavit of the 
attorney or counsel retained to defend the action, that, from the state- 
ment of the case in the action made to him by the defendant, he 
verily believes that the defendant has a good and substantia^ defense, 
upon the merits, to the cause of action set forth in the aomplaint, or 
to some part thereof. 

And the affidavit shall state whether any and what extension or 
extensions of time to answer or demur have been granted, by stipu- 
lation or order, and where any extension has been had, the date of 
issue shall be twenty days after the service of the complaint. 

Rule 22 of 1858, amended. Rule 80 of 1871, amended. Rule 80 of 1874, 
amended. Rule 24 of 1877. 

CODE OF CIVIL FROOEDmUB. 

§ 781. The time within which a i^roceeding in an action is prescribed to he taken, 

lYUiy he erUarged, 
§ 782. The affidavit upon which the order was obtained must he served with it, 
§ 783. Relief may he granted after the expiration of the time within which a pro- 

ceeding should have heen taken. 
§} 784, 785. Wlien the time cannot he extended, 
§ 788. Time for doing any a^tt how computed, 
§ 2089. Bniarging time to maJce return, etc., in mandamus proceedings, 

(1.) LACHES — Cf couirt — party not injured hy,] If the concurrence of the 
court is necessary to the doing of an act, the party will not be affected by its 
delay ; and if its decision be after the time for doing the act is passed it may be 
entered as of an earlier date. (Clapp v. Gi'aves, 9 Abb., 20 [N. Y. CJom. Pleas, 
Gen. T., 1859] ; S. C, 2 Hilt, 317 ; 26 N. Y., 418.) 

(2.) Of attorney.] An order extending the time to answer will not be 

granted whei'e party has been guilty of gross laches. (Hays v. Berryman, 6 
Bosw., 679 [Sp. T., I860].) 

(3.) AFFIDAVIT NECESSARY — An order extending the time to answer, 
proceed without Vie affidavits required hy this rule is irregular.] (Graham v. 
Pinckney, 7 Rob., 147 [Sp. T., 1867] j Ellis v. Van Ness, 14 How., 313 [Sp. T., 
1857].) 

(4.) DEBfiURRBR— il/fcr order extending time to answer — irregular.] 
After an oilier has been obtained extending the time to answer, it is in-egular 
for the defendant to demur. (DavenpoH v. Sniffen, 1 Barb., 223 [Sp. T., 1847].) 

(5.) Motion to strike out pleadings — hy what extension authorized.] An 

extension of the time to answer and make such application as defendant should 
be advised, authorizes a motion to strike out a portion of the pleadings. (Lackey 
V. VanderbUt, 10 How., 155 [Sp. T., 1864].) 
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(6.) Mailing of order on last day — sufficient,] If the order extending 

the time to answer is mailed on the last day it is sufficient. (Schahardt y. Roth, 
10 Abb., 203 [Sp. T., 186u].) 

(7.) ADDinONAIj TIMl! — When it commejtces to run.] An order granting 
additional time does not commence to run until the time thereby extended has 
expired. (Schenck v. McKie, 4 How., 246 [Sp. T., 1849] ; S. C, 3 Code R., 24.) 

(8.) Seven days* tiine — when it com/tnences to run.] An order gi^anting 

"seven days time to plead" commences to run from the date of the order. 
(Simpson V. Cooper, 2 Scott, 840.) 

(9.) Omission of jurat copy of affidavit — not fatal] The omission to 

include the jurat in the copy of the affidavit served is not fatal. (Graham v. 
McCoun, 5 How., 353 [Sp. T., 1851] ; S. C, 1 C. R. [N. S.], 43 ; Baiker v. Cook, 
16 Abb., 83 [Gen. T., 1863] ; S. C, 25 How., 190 ; 40 Barb., 254.) 

(10.) Copies served shovld include sign/Uures, etc.] Copies of papers 

served should include the signature of counsel, the jurat, etc. (Littlejohn v. 
Munn, 3 Paige, 280 [1832].) 

(11.) ReLirf — in case of an omission to serve the order,] Relief granted 

where the pai*ty omits to sei*ve the copy, order, or affidavit. (Quinn v. Case, 2 
Hilt., 467 [Com. Pleas, Gen. T., 1859] ; Littlejohn v. Munn, 3 Paige, 280 [1832].) 

(12.) WAIVER — Of right to have the complaint amended.] An application 
for further time to answer is a waiver of a right to have the complaint amended. 
{Bowman v. Sheldon, 5 Sand., 662 [Gen. T., 1852] ; S. C, 10 N. Y. Leg. Obs., 839.) 

Rule 26. 

Ex parte Application— StatcMent as to ProTions Appllcatioii. 

Whenever application is made ex parte, on affidavit to a judge or 
court for an order, the affidavit shall state whether any previous 
application has been made for such order, and, if made, to what 
court or judge, and what order or decision was made thereon, and 
what new facts, if. any, are claimed to be shown. And for the omis- 
sion to comply with this rule, any order made on such application 
may be revoked or set aside. 

Rule 23 of 1858. Rule 31 of 1871, amended. Rule 31 of 1874, amended. Rule 
25 of 1877. 

CODE OF OIVIIi FROOEDI7RE. 

} 776. Subsequent application for am, orders after a denial of a prior application 

thertfor, 
{ 777. Applica tion for Judgment cannot be wUMrawn — secon d application, what 

must he stated in. 
{ 778. Persons violating the last two sections punished for contempt, 
§ 1892. Application for leave to sue offi>ciaZ bond, may be ex parte. 

(1.) RES ADJT7DIOATA — Decision on a motion is n^t] A denial of a motion 
is no bar to an action. (HoweU v. Mills, 53 N. Y., 322 [1873].) 

(2.) — Omission to enter order.] The omission to enter an order does not 
justify a new application. (Peet v. Cowenhoven, 14 Abb., 56 [Chamb., 1861] 5 
Hall V. Emmons, 2 Sweeny, 396 [Gen. T., 1870].) 

7 
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(3.) PREVIOUS APPIiIOATION — Fact as to, must be stated in suppUmen- 
tary proceedings,] An affidavit to obtain an order for the examination of a judg- 
ment debtor in supplementary proceedings must comply with this rule. [Dioesy 
V. West, 1 Monthly L. Bulletin [N. Y.], 23 [N. Y. Com. P., December, 1878].) 

(4.) RBNEWAIj — Leave to renew vxls formerly vmiecessary.] When the 
application is made ex parte to a judge, or a justice out of court upon affidavits, 
leave to renew is not necessaiy. (Belmont v. Erie R. R. Co., 52 Barb., 637-643 
[Sp. T.. 1869].) 

Rule 26. 

Jndgment en Failnre to Answer, where may be applied for— first District. 

When the plaintiflF in an action in the Supreme Court is entitled 
to judgment, upon the failure of the defendant to answer the com- 
plaint, and the relief demanded requires application to be made to 
the court, such application may be made at any Special Term, in 
the district embracing the county in which the action is triable, or, 
except in the first district^ in an adjoining county ; such application may 
also be made, except in the first district, at a Circuit Court in the 
county in which the action is triable. But when a reference or writ 
of inquiry shall be ordered, the same shall be executed in the county 
in which the action is triable, unless the court shall otherwise order. 

Rule 24 of 1858. Rule 33 of 1871, amended. Rule 33 of 1874. Rule 26 of 1877, 
amended. 

CODB OF CIVIL PROOEDURE. 

§ 419. If copy complaint or notice he Twt served with swimrumSy plaintiff cannot 

take judgment without application to the court. 
§ 420. Judgment may be taken without application to the court — whm. 
§ 536. Reference on default — defendant may prove mitigating circnmstan,ces, 
§1212. Haw taken, 
§ 1213. Amountf how determined, 

§ 1214. Application to the court for judgment by default — lohen necessary. 
§ 1215. Proceedings on such application, 

§ 1216. Application for judgment in ca^e of service by publication, 
§ 1217. Attachment and undertaking for restitution required in certain actions, 
§ 1218. A judgment cannot be taken against an infant tUl twenty days after 

appointment of guardian ad litem, 
§ 1219. When and of what proceedings defendant in default is entitled to notice. 
5 1526. JEffect of judgment by default, in an action of ^ectment. 
§ 1545. Du^y of court in case of a default in an action for partition, 
§ 1605. Mecovery of dower a>gainst an infant>y by collusion or default of gtuirdian, 

does not prejudice rights, 
§ 1635. Proceedings on subsequent default, after judgment in foreclosure for a 

part of the amount secured by the mortgage, 
§ 1645. Judgm,ent in default in an action to determine claims to real property, 
§ 1729. Damages how cuicertained in an auction for chattels, 
\ 1753. Jitdgment annulling marriage not to be rendered by drfauU, without proqf^ 



Digitized by VjOOQIC 



Rule 27.] GENERAL RULES OF PRACTICE. 99 

$ 1757. Judgment not to be taken by defaM in an action for divoroCf with proof. 
§ 1774. Regidatuma concerning judgments by drfauLty in matrimonial actUma, 

(1.) DSFAUIiT — Practice where only part of the d^endanta are in defaMJ] 
Proper practice whei*e there are several defendaats, some of whom appear and 
others of whom are in default. (Lyon v. Yates, 61 N. Y., 661 [1875] j Catlin v. 
Billings, 13 How., 511 [Sp. T., 1857] ; S. C, 4 Abb., 248.) 

(2.) A report must be made aiid filed on a rtference.] If a reference be 

ordered a report must be made and filed. (Am. Ex. Bk. v. South, 6 Abb., 1 [N. 
Y. Sup. Ct., Gen. T., 1857].) 

(3.) Proper form of notice of assessment of damages.] (Eelsey v. Covert, 

15 How., 92 [Sp. T., 1857] ; S. C, 6 Abb., 336 n.) 

(4.) Wiat notice sufficient to Justify entry of Judgment,] A notice that a 

judgment will be taken for a sum specified, " with interest " from a day named, 
is sufiicient to justify the entry of a judgment in a case in which the complaint is 
not served. (Swift v. De Witt, 1 Code R., 25 [Gen. T., 1848] ; S. C, 6 N. Y. Leg. 
Obs., 314; 3 How., 280.) 

(5.) Order of default — not necessary,] An order of default need not be 

entei*ed on a failure to answer. (Watson v. Brigham, 8 How., 290 [Sp. T., 1848].) 

Rule 27. 

Orders Granted on Petltleiis — Recitals In — May Im Dacketed as Jadgamits. 

Orders granted on petitions, or relating thereto, shall refer to such 
petitions by the names and descriptions of the petitioners, and the 
date of the petitions, if the same be dated, without reciting or set- 
ting forth the tenor or substance thereof unnecessarily. Any order 
or judgment directing the payment of money, or affecting the title 
to property, if founded on petition, where no complaint is filed, may, 
at the request of any party interested, be enrolled and docketed, as 
other judgments. 

Rule 66 of 1858. Rule 35 of 1871. Rule 35 of 1874. Rule 27 of 1877. 

CODB OF CIVIL PROOBDURB. 

{ 15. No punishment for non-payment of interlocutory costs — except when 

ordered to be paid for misconduct, 
5 16. Orders for payment of money on coatra^ct — disobedience to, not punishable 

by arrest, 
J 779. Cbsts of motion^ if not paid in ten days, proceedings to be stayed — Costs 

to abide event — tajced as part of the costs of the action, 
} 1730. When fined Judgment in replevin to be docketed. 
5 1816. Docket of Judgtnent against an exectUor individually and in his repre" 

sentative capacity, 
$ 2250. Docket of final order awarding costs in summary proceedings to recover 

land. 
J 2379. Docket of Judgment on award. 

§ 2553. Docket of decree of surrogate for the payment qf money. 
5 8247. Costs in case of transfer qf cause qf action,. 
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(1. ) ST A7 — Onfailwre to pay costs. ] The proceedings ai'e absolutely stayed 
by a failui-e to pay costs. (Thaull v. Frost, 1 Abb. N. C, 298 [Chamb., 1876] ; 
Hazai-d v. Wilson, 3 Abb. N. C, 50 [Sp. T., 1877] ; Lyons v. Murat, 54 How., 23 
[Sp. T., 1877] ; see Code of Civil Procedure, § 3247.) 

(2.) COSTS^ HOW OOZiLBCTSD — ^ receiver inay enforce by execution a 
Jtbdgment betioeeti otiier parties which requires moriey to be paid to him,'} (Geery 
V. Geery, 68 N. Y., 2r)2 [1875] ) 

(3.) Execution may issue to collect alimony,] (Lansing* v. JLansing, 4 

Lans., 379 [Gen. T., 1871]; S. C, 41 How., 248; Miller v. Miller, 7 Hun, 208 
[Gen. T., 1876] ; see Howe v. Howe, 5 Week. Dig., 460 [C. P., Sp. T., 1878] ; Ramp- 
pen V. Ramppen, 1 L. Bulletin, 11 [Sp. T., 1878].) 

(4.) Also to collect tnoney directed to be paid from a trust fund.] (Ran- 

daU V. Dusenbury, 9 J. & S., 456 [N. Y. Supr. a., Gen. T., 1876].) 

(5.) Enforcement of a judgment against a dissolved corporation.] (Hast- 
ings V. Drew, 50 How., 254 [Sp. T., 1874].) 

(6.) CONTEMPT — Order not enforceable by execution may be by proceedings 
for conte7npt.] Disobedience may be punished as a contempt where the judg- 
ment or order cannot be enforced by execution. (0*Gbu^ v. Kearney, 19 Albany 
L. J., 498 [Court of Appeals, 1879].) 

Rule 28. 

Inqnests may be taken, when. 

Inquests may be taken in actions, out of their order on the calen- 
dar, in cases in which they are allowed, at the opening of the court, 
on any day after the first day of the court, provided a sufficient affi- 
davit of merits shall not have been filed and served, and provided the 
ansfwer shall not have been verified. 

Rule 29 of 1858, amended. Rule 36 of 1871. Rule 36 of 1874, amended. 
Rule 28 of 1877, amended. 

CODB OF CIVIL PROOBDURE. 

§ 980. Inquest cannot be taken where the answer is verified^ 
See Rule 23. 

(1.) INQEST, WHEN TAKEN— Out of order on calendar,] An inquest can 
regularly be taken, out of its order, on the calendar, only at the opening of the 
court in the morning, and previous to the trial of a litigated cause. (Newcomb 
V. Johnson, 9 Wend., 451 [1832]. See Anonymous, 6 Abb., 512 [Sp. T., 1857].) 

(2.) Not on first day.] And it cannot be taken on the first day, unless 

the action is regularly called I'pon the calendar. (Smith v. Brown, 1 Duer, 665 
[Sp T., 1853].) 

(3.) Appearance by defendant, though no affidavit filed,] When a cause is 

called in its regular order on the calendar, the defendant has a right to apxiear, 
though no affidavit of merits has been filed. (Starkweather v. Carswell, 1 Wend., 
77 [1828].) 

(4.) TRIAL — Before the court,] The trial must be before the court, or the 
court and a jury ; the case cannot be sent to a sheriff's jury. (Gilberton v. 
Pleischel, 5 Duer, 652 [Sp. T., 1856] ; Dolan v. Pelly, 4 Sand., 673 [1851].) 

(5.) Plaintiff must prone his case, if there he an answer.] Where the 
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defendant baa answered, the plaintiff must prove the allegations denied. (Patten 
V. Hazewell, 34 Barb., 421 [Gen. T., 1861].) 

(6.) — ^ Defendant may examine plaintiff *8 vMnesaeaJ] The defendant may 
examine plaintiflf 's witnesses for the purpose of controverting the plaintiff's proot 
but not for the purpose of sho¥dng a substantive defense. (Kerker v. Carter, 1 
Hill, 101 [Sup. Ct., 1841] ; Hartness v. Boyd, 5 Wend., 563 [1830].) 

(7.) Counterclaim not replied to must be alloioedl If a counterclaim be 

set up and it is not i-eplied to it must be allowed. (Potter v. Smith, 9 How., 262 
[8p. T., 1854].) 

(8.) Inquest not proper after discharge of the jury.] An inquest cannot 

be taken after the discharge of the jury. (Haines v. Davis, j6 How., 118 [Sp. T., 
1851] ; S. C, 1 Code R. [N. S.], 407 ; Dickinson v. Kimball, 1 Code R., 83 [Sp. 
T., 1848].) 

(9.) SBKVIOS OF AFFIDAVir OF MEBTTS— A fflda/oit must he served 
before first day of term.] The affidavit must be filed and sei^ved before the first 
day of the circuit. (Baker v. Ashley, 15 Johns., 536 [1818].) 

10.) On second day.] Where an affidavit of merits is not filed imtil the 

second day of the Cii*cuit, it must be so served as, in all probability, to bring its 
service to the knowledge of plaintiff's attorney befoi*e an inquest is taken. 
(Smith V. Aylesworth, 24 How., 33 [Gen. T., 1862] ; Brainard v. Hanford, 6 Hill, 
368 [1854].) 

See Rule 23, ante. 

(11.) VHBIPIBD VUEADUXG— No inquest.] No inquest shall be taken in 
any case for want of an affidavit of merits in cases whei*e the pleadings are veri- 
fied (Code of Civil Pi-ocedure, } 980.) 

(12.) BQXjm CASES — Rule not applicable to.] This rule does not apply 
to equity cases. (DevUn v. Shannon, 8 Hun, 531 [Gten. T., 1876].) 

Rule 29. 
ExMiinatlM of Witnesses Mi Simniiig ip — Tine lUowed* 

On the trial of issues of fact, one cdunsel only on each side shall 
examine or cross-examine a witness, and one counsel only on each 
side shall sum up the cause, and during such examination the exam- 
ining counsel shall stand, and the testimony, if taken down in 
writing, shall be written by some person other than the ei^amining 
counsel ; but the judge who holds the court may otherwise order, or 
dispense with this requirement. 

No counsel shall occupy more than one hour in summing up, 
unless by permission of the court. 

Rule 30 of 1858. Rule 37 of 1871. Rule 87 of 1874. Rule 29 of 1877. 

a.) OPBNINO OASB--^ legal rigU.] The rig-ht of the party holding the 
affirmative to open and close thq case is a legal right. (Millerd v. Thorn, 56 N. 

Y.. 402 [1874].) 

/^•) Address to Jury — is in the discretion of the court..] It is discretionary 

with the court to allow counsel to address the jury. (People v. Gook. 8 N Y 
67 [1853].) » • •. 

(3.) Oownsel limited to paints in issue.] Counsel will be restrained in his 
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Btatements to the points in issue. (Fry v. Bennett, 3 Bosw., 201 [N. Y., Supr. 
Ct., 1858] ; MitcheU v. Borden, 8 Wend., 670 [1832].) 

(4 ) ORDBR OF TBOOT* — Xhdded by the oonrt.] The court determines 
as to the order of proof. (Games v. Piatt, 15 Abb. [N. S.], 337 [Gen. T., 1873] ; 
Place V. Minster, 65 N. Y., 89 [1875]. ) . 

(5.) Court inay limit the examination of a party.] After a party has been 

pei*mitted to examine a witness at length in reference to a transaction, it is in the 
discretion of the court to exclude further examination upon the subject, and its 
decision is not reviewable in the Coui-t of Appeals. (Gpwing" v. Altman, 79 N. Y., 
167 [Dec, 1879].) 

Rule 30, 

SnlmittiDg te Nonsoit before 'Kefene— Referee's Report— Re Areiices other thai of 

Iflsnes — Exceptiois. 

On a hearing before referees, the plaintiff may submit to a non- 
suit or dismissal of his complaint, or may be nonsuited, or his com- 
plaint be dismissed, in like manner as upon a trial, at any time 
before the cause has been finally submitted to the referees for their 
decision. In which case the referees shall report according to the 
fact, and judgment nxay thereupon be perfected by the defendant. 

In references other than for the trial of the issues in an action, or 
for computing the amount due in foreclosure cases, the testimony 
of the witnesses shall be signed by them, and the report of the 
referee shall be filed with the testimony, and a note of the day of 
the filing shall be entered by the clerk in the proper book, under 
the title of the cause or proceeding, and the said report shall become 
absolute, and stand as in all things confirmed, unless exceptions 
thereto are filed and served within eight days after service of notice 
of the filing of the same. If exceptions are filed and served within 
such time, the same may be brought to a hearing at any Special 
Term thereafter, on the notice of any party interested therein. 

Rule 32 of 1858, amended. Rule 39 of 1871. Rule 89 of 1874, amended. 

Rule 30 of 1877. 

CODE OF OJVTL FROOBDURE. 

§ 90. Cflerks not to he appointed referees in New York and Kings counties, 

§ 721. Omissicn of a referee to be svxnrn immaterial after the report has been made, 

5 827. Brference may be ordered for certain speddl cases. 

§ 888. Testimony by c(mmission — 7nay be taken before a referee, 

§ 1004. Motion for new heaHng after trial of specific qv^stions by a referee, 

5 1011. Reference by consent— clerk to eater order — appointing a new r^eree, 

where the on£ nnmed refuses to act or a new trial is granted, 
§ 1012. WTien reference by consent not allowed, 
§ 1013, Cmnpidsory references — when ordered, 

1 1014w Proceedings where the reference Is for trial of part of the issttea. 
1 1015. Btferences upon questions incidentally arisiihg. ; 

$1016. Referee to be sworn, 
§1018. General powers of a referee wpon a trial. 
§1019. WiMn what time the report mfiAst be fO^ 
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}1215. Judgmefit by default — reference may be ordered on applic(Ui(m far — 

jrtdgtnent, hoio entered. 
$ 1216. Jttdgment by dtfault, when svmmons has been served by publicatioTi. 
$ 1219. When a dtfendant in defatUt is entitled to notice, 
§ 1221. Where the issues are tried separately thejvdgQnent upon the last trial is to 

cover all the issues, 
{ 1223. Proceedings and power of referee on an application^ under § 1221. 
} 1226. Jttdginent — when a reference has been ordered upon one or mcyre specific 

questions of fact, f 

5 1230. Reference — when the judgment requires tJie ^appointment of a rtferee to do 

any act thereunder. 
} 1231. F Tud judgment may be ordered to be settled b^ore a referee. 
5 1232. Interlocutory references or inquisitions, how reviewed, 
J 154-'> et seq. Referee in partition. 
5 1607 et seq. Referee to admeasure dower, 

§ 1659. Rrf&ree, on trial of action for waste, vnay view the property. 
§ 1739. Referee to sell chattels in an a^ion. to foreclose a lien, 
§ 2305 et seq. Referee on petition for discovery of death of life-tenant. 
§ 2354 et seq. Referee in proceedings for sale of infanfs real estate, 
J 2407. Referee to ascertain liens on surplus in foreclosure by advertisement. 
5 2423. Referee on voluntary dissolution of a corporation, 
§ 2546. Surrogate may refer questions of fact, or account to a rrferee. 
See notes "under Rules 31, 32. 

(1.) DISOONTINUANOS^il/(er allowance of alimony and counsel fee to 
defendant.] When the defendant has acquired some fixed rights in the action, 
e, g., allowance of alimony and counsel fee in divorce suit, which a discontinu- 
ance would affect, the plaintiff cannot discontinue without leave of the court on 
notice. (LesUe v. LesUe, 3 Daly, 194 [1870] ; affirmed, 10 Abb. Pr. [N. S.], 64 
[Ct. of App., 1871].) 

(2.) Counter-claim,] The plaintiff may discontinue, although defendant 

has put in a counter-claim. (Tubbs v. Hall, 12 Abb. Pr. [N. S.], 237 [N. Y. 
Com. PI., Sp. T., 1871].) 

(3-) JSxtra allowance,] The court may, however, compel payment of an 

extra allowance in addition to costs as a condition of such discontinuance. 
(Tubbs V. Hall, 12 Abb. Pr. [N. S.], 237 [N. Y. Com. PL, Sp. T., 1871].) 

(^•) Dismissal of action, for want of parties.] The court has not the 

power to distniss the action absolutely for want of parties, as that might bar a 
new suit. It should be without prejudice to the right or claim of the complain- 
ant in any futui-e litigation. (Van Epps v. Van Deusen, 4 Paige, 64 [Ch., 1833] ; 
Mller V. McCan, 7 id., 459 [Ch., 1839]; Hutchinson v. Reed, Hoffman's Ch.. 
816.) 

(5.) Such a dismissal is a ground of reversal on appeal. (Sherman vJParish, 
58 N. Y., 483 [1873].) ^^ v H^ ' 

(6 ) FORM OP REPORT — The report should state the facts found, and the 
conclusions of law separately. (Van Slyke v. Hyatt, 46 N. Y., 259 [1871] ; 
Manley v. Insurance Co. of North America, 1 Lans., 20 [Gen. T., 1869] ; Tihnan 
V. Keane, 1 Abb. [N. S.], 23 [Sp. T., 1865] ; Roberts v. Carter, 28 Barb., 462 
[Gen. T., 1858]; Church v. Erben, 4 Sand., 691 [Sp. T., 1852].) 

f^-) JPyrrmerrvle,] The cases of Otis v. Spencer (16 N. Y., 610 [1858], and 

Johnson v. Whitlock (13 id., 344 [1856]), in which it was held that the referee 
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must not state his findings of fkct and conclusions of law separately, wei*e decided 
prior to the adoption of the present rule. 

(8.) Mnding inconsistent toith pleadings and the evidence — when judgment 

set aside because of.] Where the justice at Special Term finds a fact in conflict 
with the pleadings, and not supported by the evidence, the judgment should be 
revei*sed where it is possible that such finding might have influenced the decision. 
Puckelspiel v. Fi-anklin, 2 N. Y. Weekly Digest, 396 [Sup. Ct., 1876] ; Ballou v. 
Pai-sons, 11 Hun, 602 [Gen. T., 1877].) 

^ (9.) Meferee's report^ on reference to state an account.] Where, in an action 

in which no answer is intei'posed, it is necessary to take and state an account 
for the infonnation of the court befoi'e judgment, and a i*eference is ordered for 
that purpose, the report of the referee has the eff*ect of a special verdict (Code, 
$ 272) ; and where exceptions are filed to the report by defendant, which are 
ovemiled, the report confirmed and judgment rendei-ed, an appeal frem the 
judgment brings up the question whether the facts reported aresufiicient to sus- 
tain the judgment, and upon a case with exceptions joined with the report, errora 
of law on the pai*t of the referee may be reviewed. (Dai'ling v. Brewster, 55 
N. Y., 667 [1874].) 

(10. ) WJiat findings necessary to sustain.] The referee is required to make 

such findings of fact as are necessary to sustain his conclusions of law. He ia 
not required to find other facts which are merely of a negative character. 
(McAndrew v. Whitlock, 2 Sweeney, 623 [Gen. T., 1870] j Nelson v. Ingersoll, 27 
How., 1 [Gen. T., 1864].) 

(11.) Omission to state a necessary conclusion of law.] When the omission 

to find a conclusion of law, resulting necessarily frem facte found, is immaterial. 
(Cagger v. Lansing, 64 N. Y., 417 [1876].) 

(12.) Finding of fact, included in conclusions of law.] A finding of fact, 

though necessary to uphold the judgment if included in the findings of law, is 
Buflicient. (Sherman v. Hudson River R. R. Co., 64 N. Y., 254 [1876].) 

(13.) Anibigumts findings — so construed a>s to sustain jvdgmefivt.] (Hill v. 

Grant, 46 N. Y., 496 [1871]; Fuller v. Conde, 47 id., 89 [1871] ; Tryon v. Baker, 
7 Lans., 511 [Gen. T., 1873].) 

(14.) Finding that evidence " leaves the mind in doubt.'^] Where a referee 

finds in his report that the evidence "leaves the mind in doubt," it is eiTor and 
a new trial will be oi"dered. (Brodley v. McLaughlin, 8 Hun, 545 [Gten. T., 
1876].) 

(15.) Additional findings.] It is the duty of a referee, if requested to do 

80, to pass one way or the other upon eveiy question of fact involved in the 
determination of a material issue, whether the evidence be conflicting or uncon- 
tradicted, and a refusal to do so is error. (Meacham v. Burke, 54 N. Y., 217 
[1873], See notes under Rule 32.) 

(16.) Findings of referee not conclusive on th^ court.] The finding of a 

referee to whom is refeiTed disputed questions of fact ai-ising upon a motion, is 
not concltsive upon the court. It is but to inform the conscience of the court, 
and may be adopted or disregarded. (MarehaU v. Meecb, 51 N. Y., 140 [1872].) 

(17.) Bep(rrt signed by two of three referees — when good.] Where two 

referees agree to a report, and the other dissents, saying to the two who agree, 
that they can sign the report without his being present ; and it is so done the 
next day, the cause being considered as determined, held that the report is good. 
(Clark V. Fi-aser. 1 How. Pr., 98 [Sp. T., 1845].) 

(18.) OONPTRMATION OP BBPORT — Beport of deficiency on fore' 
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eloawre — Tieed not he covjlrmed — nor need a fwrther judgment he entered.] 
Referee's I'eport of deficiency on a foi-eclosure sale, need not be confirmed. No 
fui'ther judgment need be entered thereon. (Moore y. Shaw, 15 Hun, 428 
[1878].) 

. (19.) Heport of sale in foreclosy/re — luno far confinnation is necessary.] 

How far- it is necessaiy to have a i'eport of sale by referee in foreclosui*e con- 
firmed in order to perfect the title as between the mortgagor and puix^haser. 
(Moore v. Shaw, 15 Hun, 428 [1878].) 

(20.) When the report becoities absolute,] If a party neglect to except to a 

refei*ee's report, for eight days after notice of its filing, it becomes absolute, 
although it be defective on its face. (Catlin v. Catlin, 2 Hun, 378 [Gen. T., 1874].) 

(21.) RI]F£RENO£, HOW TERMINATED.] Under section 1019 of the 
Code of Civil Procedure, either party may terminate the refei-ence unless the 
referee has, within sixty days from the time when the case was finally submitted 
to him, made his report and filed the same with the clerk or delivered it to the attor- 
ney for one of the parties ; it is no longer sufficient for him to have made his 
report and notified the party in whose favor it Was made that it was ready for 
deliveiy. (Phipps v. Carmen, 23 Hun [2d Dep., Dec, 1880] ; Waters v. Shep- 
perd,.14 Hun, 223, ovenniled ; see, however, Gteib v. Topping, 11 N. Y. Weekly 
Dig., 172 [Ct. of Appeals, 1880].) 

(22.) REFEREE TO BE SWORN— ^ referee to compute the amount due 
after default, in an action for foreclosure^ need not he ^wom.'] (McQowan v. 
Newman, 4 Abb. [N. C], 80 [N. Y. Supr. Ct., Sp. T., 1878] ; see id., page 78.) 

(23.) A referee to hear and determine the issues must he swomJ] (Brown- 
ing V. Marvin, 5 Abb. [N. C], 285 [Sp. T., 1878].) 

(24.) On reference under } 1015, the referee must take the oath — if there 

are infants there can he no waiver,] (Exchange Fire Ins. Co. v. Early, 4 Abb. 
[N. C], 78 [Sp. T., 1878] ; see id., page 80.) 

(25.) Proceedings set aside if oath not taken,] (Exchange Fire Ins. Co. v. 

Eai-ly, 4 Abb. [N. C. |, 78 [Sp. T., 1878] ; see id. page. 80.) 

(26.) Waiver of right to he sworn, implied,] (Nason v. Luddington, 56 

How., 172 [Gen. T., 1878].) 

(27.) Neglect— how cured, ] (See Code of Civil Procedure, § 721.) 

(28.) FIRST DISTRICT — Procc(^wrc in the first district as to the filing of 
reports, except on reference of the issfoes,] All I'eports must be filed, and a note 
of the day of filing be made by the clerk. In all cases where any of the defend- 
ants appear so as to be entitled to notice, such report cannot be confirmed until 
eight days after service of notice of filing of the same. All pai*ties who have 
appeai»ed in the cause or proceeding may consent in writing to waive the delay 
of eight days, and have the report confirmed at once. In cases where no one 
appears for the defendant, the report may be presented to the court for the 
final order of confirmation and judgment, without waiting eight days. (Somers. 
V. Milliken [not reported], Ingraham, J., Nov., 1858.) 

(29.) In the first district a inotion to confirm a report, at what special term 

to he ingLde,] In the firat district a motion to confirm a report made after the 
entry of an interlocutoiy decree, must be made at a special tei'm held for the 
hearing of enumerated motions, and not at a Special Term and Chambers held for 
the hearing of non-enumerated motions. (Empire B. & M. L. Ass. v. Stevens, 8 
Hun, 615 [Gen. T., 1876].) 

(30.) SIGNING TESTIMONY — The testimony must he signed by the wit" 
nesses,] (Brown v. Leveridge, 2 Monthly L. Bulletin [N. Y.], 87 [Sp. T., 1880].) 
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(81.) The remedy for the fail/wre of a witfiess to sign the testimony, is 65 

Tnotion,] Where the witness fails to sign the testimony, the remedy is by motion, 
and not by exception to the report. (Nat. State Bank v. Hibbard, 45 How., 
281-287 [Sp. T., 1873].) 

(32.) CHANOERT VBAOTIOB ^ Meview under,] Under the old chancery 
practice the report of a refei*ee upon the passage of a receiver's account, would 
only be i-eviewed upon petition in an independent proceeding. This practice 
was abrogated by the thirty-ninth rule, under which exceptions to such a repoi-t 
ai-e to be filed, and a hearing upon the report and such exceptions had. (Matter 
of Guardian Savings Institution, 9 Hun, 267 [Gen. T., 1876].) 

(33.) ATTORNEY'S ULEN—Heference to report on.] An appeal from an 
order confirming the i-eport of a referee, to whom it was referred to report the 
extent of the liens of the attorney and pf cei*tain persons employed as associate 
counsel upon a certain judgment, is governed by the provisions of Rule 39, and 
not by those of Rule 40. (Brown v. Mayor, 9 Hun, 587 [Gen. T., 1877].) 

See note 8, Rule 10. 

(34.) EXCEPTIONS — Musi be specific] (Middlebrook v. Broadbent, 47 N. 
Y., 443 [1872] ; Cagger v. Lansing, 64 id., 417 [1876].) 

(35.) For a statement of the proper practice in taking exceptions, etc., 

see the learned note of N. C. Moak, Esq. (People v. A. & S. R. R. Co., 57 
Barb., 210.) 

(36.) StrictTiess as to t(iking.] A party excepting to conclusions of law of 

a coui*t or I'eferee, is not held to the same strict rule as on excepting to a charge. 
(Newlih v. Lyon, 49 N. Y., 661 [1872].) 

(37.) No review witJiout] There can be no review of a judgment entered 

upon the report of a I'eferee unless an exception to his decision has been taken. 
(Tallmadge v. Whitman, 11 Hun, 367 [Gen. T., 1877].) 

(38.) Failure to file — effect of] If a party neglects to except to a 

referee's report for eight days after notice of its filing, it becomes absolute under 
Rule 39, although it be defective on its face. (Catlin v. Catlin, 2 Hun, 378 [Gen. 
T., 1874].) 

See notes under Rule 32. 

(39.) NO EXCEPTIONS LIB — To review errors on trial, exceptions Tieed Twt 
he taken to report."] And when a party relies exclusively upon erroneous decisions 
made during the trial, it is not necessary to make and serve formal exceptions to 
the conclusions of law or to the final decision. (Cowen v. The Village of West 
Troy, 43 Barb., 48 ; The Mayor v. Erben, 24 How., 858 ; Dainese v. Allen, 45 
How. Pr., 434 [Gen. T., 1873].) 

(40.) Torefusalto find the parUctdar facts oTUiking up the general finding.] 

No exception lies to the refusal of a referee to find the particulars which go to 
make up his general conclusions of fact. (Aveiy v. Foley, 4 Hun, 415 [Gen. T., 
1875].) 

(41.) To ref erects findings of fact.] Findings of fact need no exception. 

(Hatch v. Fogerty, 7 Robt», 488 ; Lefler v. Field, 50 Barb., 410 ; Mayor, etc., v. 
Erben, 24 How., 358 5 Magie v. Baker, 14 N. Y., 438 5 Gki-field v. Kirk, 65 Bai*b., 
464.) 

(42.) WHAT SUPPICIBNT— What reviewable wider.] An exception to & 
finding in the I'eport of a referee will not be sufficient to bring up the question 
of the admissibility under the pleadings of the evidence upon which such finding 
was based. (Gibson v. Stetzer, 3 Hun, 539 [Gen. T., 1875].) 

(43.) W here Tione are tctken to the dismissal of t?ieco7nplain;t or the rrfere^s 
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ecmdusUms of law — but ojdy to the ctchmasion of evidejice on the trial,] Where 
the case contains no exception to the dismissal of the complaint in the action, or 
to the referee's conclusion of law, the court, nevertheless, have *he power to 
review the ruling^a of the i*efei-ee upon the questions of evidence which arose upon 
the trial, and ai*e pi'esented by the exceptions taken at the time, and to reverse the 
judgment and grant a new trial if it is found that the refei'ee has cred in any 
of these particulai*s to the prejudice of the plaintiC (Dainese v. Allen, 45 How. 
Pr., 430 [aen. T., 1873].) 

(44.) WTiere case contains none of the evidence.'] Exceptions to conclosiona 

of law may be reviewed although the printed case does not contain any of the 
evidence. On such an appeal the question is, has the judge or referee drawn a 
correct conclusion fi-om established facts? (Frost v. Smith, 7 Bosw., 108.) 

(45.) To sum allowed, raises qtbestion whether entire sum is proper,] "Where 

a referee finds, as a legal conclusion, that one party is entitled to recover of the 
other a specified sum, an exception thereto raises the question whether the suc- 
cessful party is entitled to recover the entire sum. (Biiggs v. Boyd, 56 N. Y., 
289 [1874]. 

(46.) Single exception — when sufficient,] In a case where no questions 

of fact arise upon the evidence, and no interlocutoiy questions of law are raised 
on the trial, the decision of the referee will disclose all the facts, and a simple 
exception to this decision is proper, and will present the whole question. (Brewer. 
V. Irish, 12 How., 481 [C^n. T., 1856].) 

(47.) Heport of interlocutory referee — review of] Where the court make 

an order upon exceptions to the report of an interlocutory i-eferee and render 
judgment in accoi-dance with the oixier, upon appeal fi'om the judgment the 
court will not review such order, unless the exceptions to the final conclusions of 
law bring up for i*eview some question affected by it. (Russell v. Duflon, 4 Lans., 
899 [Gen. T., 1871].) 

(48.) Stated together.] In a bill of exceptions it is no objection that the 

statement of them is all contained in one sentence, so long as it shows distinctly 
that each offer or request was sepai*ately made and ruled upon, and each ruling 
excepted to. (Dunckel v. Wiles, 11 N. Y., 420, 428 [1854].) 

(49.) filing nunc pro tunc,] The coui't has power to allow exceptions to 

be filed nwnc pro tunc to the final conclusion of the court, when an appeal from 
the judgment has been duly taken, and the ground of such appeal is that the con- 
clusion of law is not warranted by the finding. (Douglass v. Douglass, 7 Hun, 
272 [(^n. T., 1876]|) 

(50.) Exceptions proper, to a report on a receiver's accounts.] Exceptions 

are properly filed to a report of a i-eferee on the accounts of a receiver. (Matter 
of Guardian Savings Inst., 9 Hun, 267 [Gen. T., 1876] ; see Darling v. Bi-ewster, 
65 N, Y., 667 [1874].) 

(51.) nZiINa TBSTXMOmr.] The testimony taken by a referee must be 
filed with his report. If the stenographer delivers his notes to the referee for 
examination, but not to be filed until the stenographer's fees are paid, the referee 
must nevertheless file them with his report. (See Pope v. Perault, 22 Hun, 468.) 

(52.) MOTION POR NEW TRIAL — When a motion for a new trial on a 
rtfere^s report is properly made at General Term.] When an order of reference 
1st, directs the referee to hear, determine and report as to whether a partnership 
existed ; 2d, stays proceedings thereon to enable either party to move for a new 
trial at General Term ; 3d, if the referee find, or on the motion for a new trial it 
be determined, tnat a partneiship existed then, then an account be taken by the 
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xeferee, and the referee decides that a partnership existed and that an acconnt 
ehould be taken, hddt that a motion at General Term for a new trial was proper. 
(Johnson v. Youngs, 65 N. Y., 599 [1875]; see, howevei', CJode of Civil Proced- 
ure, § 1004.) 

(53.) WAIVZSR — Proceedifig vMh refercTice — a vxiiver of xohat,^ Proceeding 
upon a reference is a waiver of all objections to the oixler of reference on the 
ground of iiTegularity, but not of the objection that the coui*t had not jurisdio* 
tion. (Game v. Sheldon, 3 Barb., 232 [Gen. T., 1848 J.) 

(54.) INJUNCTION — Order of r^erevvce as to damages from injunction — nab 
to provide for their payrtient.] In proceedings to determine the damages sus- 
tained by reason, of an injunction having been granted, the order should be 
limited to fixing the amount of damages, and provision therein requiring the 
plaintiff to pay the same is impix)per. (Lawton v. Green, 64 N. Y., 326 [1876].) 

(55.) STIPUIiATION — That exceptions were taken — Tvot equivalent to excep- 
tion.] A stipulation to the effect that the finding and decision of the judge, in a 
cause tried without a juiy, "shall be considei'ed as having been duly excepted 
to,** will not be regarded as equivalent to an exception. (Stephens v. Reynolds, 
6 N. Y., 454 [1852].) 

(56.) Tliat exceptions he first heard at Ghneral Term,] A stipulation 

between counsel that a bill of exceptions shall be first heard at General Term is 
irregular. (Pendleton v. Pendleton, 1 Sup. Ct. [T. & C], 95 [Gen. T., 1873].) 

(57.) EQUITY OASIS — Motion to confirm referees report — where heard.] 
"Where, upon the trial of an equity case at the Special Term, in the fii*st district, 
an interlocutoiy decree is made directing a reference for certain purposes, a 
Inotion to confirm the report must be made at a Special Term for enumerated 
motions, and not at a Special Term and Chambei*s for non-enumei*ated motions 
only. (Empire B. and M. L. Ass. v. Stevens, 8 Hun, 515 [Gen. T., 1876].) 

(58.) Form of order of reference to settle issues of fact preparatory to taking 

testimony.] (Miller y. Wilson, 1 Barb., 222 [Sp. T., 1847].) 

Rule 31. 
Settling of Issaes — Motion for New Trial — Failure to Moto for New Trial. 

In cases where the trial of issues of fact is not provided for hy the 
Code J if either party shall desire a trial by jury, such party shall, 
■^thin ten days after issue joined, give notice of a special motion, to 
be made upon the pleadings, that the whole issue, or any specific 
questions of fact involved therein, be tried by a jury. With the 
notice of motion shall be served a copy of the questions of fact pro- 
posed to be submitted to the jury for trial, and in proper form to be 
incorporated in the order; and the court or judge may settle the 
issues, or may refer it to a referee to settle the issues. Such issues 
must be settled in the form prescribed in sections 823 and 970 of 
the Codeof Civil Procedure. 

When any specific questions of fact involved in an action, or 
any question of fact not put in issue, is ordered to be tried by a 
jury, as a substitute for a feigned issue, and has been tried, or a 
reference other than of the whole issue has been ordered under 
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the Code and a trial had, if either party shall desire to apply for a 
new trial> on the ground of any error of the judge or referee, or on 
the ground that the verdict or report is against evidence (except 
when the judge directs such motion to be made upon his minutes at 
the same term or court at which the issues are tried), a case or excep- 
tions shall be made, or a case containing exceptions, as the case may 
require ; which case or exceptions shall be served and settled in the 
manner prescribed by the rules of court for the settlement of 
cases and exceptions in other cases. Such motions shall be made, in 
the first instance, at Special Term. 

Rule 33 of 1858. Rule 40 of 1871. Rule 40 of 1874, amended. Rule 31 of 1877, 
amended. 

CODE OF CIVIL PROCIXDVBIl. 

} 823. ^FHgned issues abolished, and order for trial substituted. 

\ 968. What issues of fact are tryible by a jury. 

\ 969. What issues are triable by the court. 

\ 970. Order for trial by jury of specific questions of fact — w?ien of righL 

} 971. When discretioTUiry. 

} 972. TriaZ of the reinaining issues of fact by the court, 

{} 1002, 1003. Motion fornew trial where there has been a trial of specific queS' 

tions by a jury. 
$ 1004. Motion, where and upon what made. 

\ 1005. FlTwl judgment t etc., not stayed by a motion for a new trial. 
$ 1006. An exception taken on the trial does not prejudice a motion for a fteio 

trial. 
$ 1014. Proceedings on a reference for a trial of a part of the issues. 
} 1229. In actions for divorce, etc., judgment can be rendered by the court only. 
} 1753. Action to annul mxirriage — settlement of issttes. 
} 1757. Divorce — answer — mode of trial — judgment by default. 
} 1778. Corporation^ when obliged to serve, with its answer or demurrer, a copy of 

an order directing that the issues be tried. 
J 1950. Order settling issues — unnecessary in an action for usurping an office or 

franchise. 
J 1958. Id, ; In an action to vacate letters patent. 
§ 2193. Issues to be settled, for trial on opposition to in>solvenVs petition for 

exemption, etc., from imprisonment. 
J 2368. Issues to be settled before trial of opposition to insolvents discharge, when. 

(1.) FORMER PRAOnOE — Not changed by the Code.] The Code has not 
changed the former practice in i»espect to feigned issues, except so far as to sub- 
stitute a simple interrogatory for the legal fiction of a wager. (Bnnkley v. 
Brinkley, 2 T. & C, 501 [Gen. T., 1874] ; S. C. on appeal. 56 N. Y., 192 [1874].) ^ 

(2.) Submission of specific questions under Code, § 72.] Where an oi*der 

for trial by jury of specific questions of fact in an equity action, as authorized 
by section 72 of the Code, is made, the findings have no greater foi-ce or effect 
than the findings in the old procedure by feigned issue, for which this is a sub- 
stitute. The findings of the jury are ancillaiy to the judgment of the court, and 
the trial of the issue is by the latter. (Vermilyea v. Palmer, 52 N. Y., 471 
[1873] ; see Brinkley v. Brinkley, 2 T. & C, 501.) 
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(3.) FBIGNBD ISSUES— When application for granted,] In a proper 
case, the coui't will direct the issues to be tried by a jivy, even though the 
application is not made within ten days after issue joined. (Clark v. Brooks, 
26 How., 285 [Sp, T., 1864].) 

(4.) Not after trial.] But not after the trial has commenced. (People v. 

Albany and Susquehanna R. R. Co., 1 Lans., 308 [Sp. T., 1869] j S, C., 65 Bai-b., 
344 ; 7 Abb. [N. S.], 265; 38 How., 228.) 

(5.) May be directed after case has been svbtnitted.] After an equity case 

has been tried and finally submitted for decision, the court, at Special Term, has 
the ix)wer, of its own motion, to dii-ect certain issuer thei'ein, to be passed upon 
by a jury, if the case be one in which, under similar circumstances, the late 
Court of Chancery was authorized to direct a feigned issue. ' (Brinkley v. Brink- 
ley, 2 N. Y. Sup. Ct. Rep., 501[ Gen. T., 1874] ; contra, O'Brien v. Bowes, 4 
Bosw., 657 [Gen. T., 1860] ; S. C, 10 Abb., 106.) 

(6.) Power not affected by Code, § 267.] The power to dii-ect trial of 

feigned issues is not restricted or affected by section 267 of the Code i-equiring 
the judge to make and file his decision within a specified time. This is necessa- 
rily within the implied qualification that no other disposition is made of the case. 
(Brinkley v. Brinkley, 56 N. Y., 192 [1874].) 

(7.) — /Settlement of issues.] The court may submit to a jury additional 
issues arising upon the proofs and material to the final determination. (Farmers 
and Mechanics' Bank v. Joslyn, 37 N. Y., 353 [1867].) 

(8.) Issues as to the terons of a partnei'ship — not framed until after the 

accounting.] Issues should not be framed until after an accounting in a case in 
which a partnership is admitted to have existed, when its terms are in dispute. 
(Johnson v. Araold, 1 Law Bulletin, 53 [N. Y. Supr. Ct., Sp. T., 1879].) 

(9.) ORDER, NOT APPBAJLABUEl — Iiefusal — otoection—whenitmQybe 
taken — not appealable to Court of Appeals. ] A refusal to gi-ant an oi*der settling 
issues, in an action for equitable relief, to be tried by a juiy, does not necessarily 
deprive the defendant of his right to such trial. If he has that right and the 
cause is brought to trial before the court, without a jui-y, he may then object, 
and it will be the duty of the court to order the cause to be tried before a jury. ' 
If the court refuses to do so, the remedy of the party aggiieved is by appeal 
from the judgment. An appeal will not lie to the Court of Appeals from the order 
denying a motion to settle the issues. (Colman v. Dixon, 50 N. Y., 572 [1872] ; 
Hudson V. Caryl, 44 id., 553 [1871] ; Davis v. Morris, 36 id., 569 [1867] ; Kinne 
V. Kinne, 2 N. Y. Sup. Ct. Rep., 393 [Gen. T., 1873].) 

(10.) Order granting is disereticmary — not appealable.] A motion made 

in chancery for an issue to l)e awarded for trial by jury, is addressed to the dis- 
cretion of that court, and the order made upon the motion is, therefore, not 
appealable to the Court of Appeals. (Candee v. Lord, 2 N. Y., 269 [1848].) 

(11.) Trial — manner of in equity cases — in discretion of court.] Where 

an action is brought in equity, and the demand is for purely equitable relief, the 
trial of questions of fact by the court is in its disci*etion. (Rexfoi-d v. Marquis, 
7 Lans., 249 [Gen. T., 1872] ; Knickerbocker Life Ins. Co. v. Nelson, 8 Hun, 21 
[Gen. T., 1876].) 

(12.) An order settling Issues to be tried by a jury is not appealable.] 

(Wood V. Mayor of N. Y., 4 Abb. [N. S.], 152 [Gen. T., 1864] ; aark v. Brooks, 
2id., 385, 406, 407 [1867].) 

(13.) An order setting aside issues and directing others to be settled, is luft 

appealable to the Court of Appeals.] An order setting aside issues already tried. 
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and directing that other issues be settled by a referee and be tried, is discretion- 
ary, and not appealable to the Court of Appeals. (Colie v. Tiflfk, 47 N. Y., 119 
[1871] ; Bennett v. Stevenson, 53 N. Y., 508 [1873].) 

(14.) Denial of tmtvmfor new tHcUf not appealable.'] An order, made by 

a judge at the Circuit, i*efusing a new tibial upon his minutes, in the case of a 
trial of special issues in an equity action, is not appealable. The defeated party 
must wait until after the trial of the action at Special Term, or, at least, until 
after a motion at Special Term for a new trial. (Hatch v. Peugnet, 64 Barb., 
189 [Gen. T., 1872].) 

(15. ) DIVOROB — IssiLes only to efmbrace facta contested by the pleadings.] In 
an action for divorce on the ground of adultery, issues are only to be made up 
for the tiial of the facts contested by the pleadings. (Morrell v. Morrell, 3 Barb., 
236 [1848] ; Forrest v. Forrest, Duer, 102 [Gen. T., 1856] ; S. C, 3 Abb., 144.) 

(16.) WJiat issue improper.] An issue whether the pai'ty was guilty of 

adultery with a specified person at any time before the conamencement of the 
action, should not be allowed. (Strong v. Strong, 3 Rob., 675 [Gen. T., 1865] ; 
S. C, 1 Abb. [N. S.]. 233.) 

(17.) Power of the courts on an application for judgment on the report of 

a referee.] Upon the heaiing of a motion for leave to enter judgment upon the 
report of a refei*ee appointed to hear and determine the issues in an action for 
divorce on the gi'ound of adulteiy, the court cannot set aside the report on the 
ground that the evidence is insufficient to sustain the findings, and direct a 
judgment to be entered in favor of the party against whom the I'efei'ee awarded 
a judgment. (Schi-oeter v. Schroeter, 23 Hun [Gen. T., 1880].) 

(18.) Code of Civil Procedure, section 1229 — court not to examine evidence 

and render judgment theremi.] The legislature by i*equiring, by section 1229 of 
the Code of Civil Pixxjedui'e, that the judgment in matrimonial actions, where a 
reference of the issues has been ordered, must be rendered by the court, did 
not intend to authorize the court to examine the evidence or to render such judg- 
ment as it should justify, but only to require the approval of the court as a safe- 
guard against iiTcgularity, fraud or collusion. (Schi'oeter v. Schroeter, 23 Hun 
[Gen. T., 1880].) 

(19.) — — Consent — to reference in oMion for divorce — as to form of] (See 
Waterman V. Waterman, 37 How., 36 [Sp. T., 1868] ; Leaycroft v. Fowler, 7 id., 
259 [Sp. T., 1852].) 

(20.) To reference— waiver of jury trial.] Where, on motion to confirm 

the report of a referee, in an action for divorce on the ground of adulteiy, it did 
not appear by the moving papers tl^at a jury trial had been waived, and consent 
to the reference given in writing and filed, Tield, that the reference was iiTegular, 
and the motion must be denied. (Diddell v. Diddell, 3 Abb., 167 [Sp. T., 1856].) 

(21.) JURY TRIAL — In divorce cases.] There is a constitutional right to a 
trial by jmy in an action for divoree on the ground of adultery. (Batzel v. Bat- 
zel, 42 N. Y. Supr. Ct., 561 [Sp. T., 1877].) 

(22.) TJie right of trial by jury is det£rmined by ths comt, not by fhepar" 

ties,] The court, not the parties, detennine whether an issue shall be tried by a 
jury. (Knickerbocker Life Ins. Co. v. Nelson, 8 Hun, 21 [1876] ; see Penn. CJoal 
Co. V. Del. and Hud. Canal Co., 1 Keyes, 72 [1863].) 

(23.) If a case embrace both legal and equitable claims the whole case must 

go to thejfwry.] If the pleadings show both legal and equitable claims, the whole 
case must go to the jury. (People v. Albany and Susq. R. R. Co., 5 Lans., 25 
[Gen. T., 1871] ; affd., 57 N. Y., 161 1 Davis v. Morris, 36 N. Y., 669 [1867].) 
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(24.). Jf a party is not entitled to equitable relief he is entitled still to liave 

a trial at 2aw.] A party failing to make out a case for purely equitable i*elief 
is still entitled to a trial by jui*y of his legal cause of action. (Black v. White, 37 
N. Y. Supr. Ct; R., 320 [Gen. T., 1874J; Sternberger v. McGovem, 66 N. Y., 12 
[1874] ; Genet v. Howlaud, 30 How., 361 [Sp. T., 1866] ; Lewis v. Vamum, 12 
Abb., 305 [N. Y. Com. P., Gen. T., 1861 J.) 

(25.) In what case defendaTut is not entitled to have issues framed and tried 

at law.^ A defense of usuiy and fraud to an action for foi-eclosui-e and to i*ecover 
any deticiency the defendant cannot claim as a matter of right to haye the issues 
fi'amed and tried at law. (Knickerbocker Idfe Ins. Co. v. Nelson, 8 Hun, 21 
[Gen. T., 1876].) 

(26.) POWSR OP THE OOURT OVER — iVbi t/rial of the issue.] Where 
a specific question of fact is to be tried by a jury, it is not the trial of the issue. 
The facts found must be approved by the coui't before they can constitute the 
basis of a judgment. (Vermilyea v. Palmer, 52 N. Y., 471.) 

(27.) M^ecthig verdict.] This rule does not preclude the court from 

rejecting the veixiict and ordering a new trial, on its own motion, on the final 
heai-ing, or fix)m finding the question of fact for itself. (Brown v. Clifford, 7 
Lans., 46 [Gen. T., 1872] ; see Schroeter v. bchroeter, 23 Hun [Gen. T,, 18S0].) 

(28.) When the General Tenn cannot set aside a verdicU where n/o such 

application has been inade below.] Where, in an equity action, specific questions 
of fEict ai*e ordered to be tried by a jury, and their verdict is produced and used 
on the tidal of the action, no application having been made to set it aside, the 
General Term cannot, on appeal, set it aside and order a new tiial. (Jackson v. 
Andi-ews, 59 N. Y. 244 [1874].) 

(29.) Motio7ifor new trial — wTiere made.] For an eiTor of the judge at 

Circuit, on the trial of an issue ordered by the Special or General Term, the 
remedy of the party aggrieved is by a motion to the General Term for a new 
tiial upon a case. (Snell v. Loucks, 12 Barb., 385 [Gen. T., 1852] j BirdsaU v. 
Patterson, 51 N. Y., 43 [1862].) ' 

(30.) Acquiescence presumed in case a motion is not made for a nsw trial.] 

If the unsuccessful party does not move for anew trial he will be deemed to have 
acquiesced in the verdict on the issue tried. (Ward v. Warren, 15 Hun, 600 
[Gen. T., 1878].) 

(31.) WTien feigned issue not to be directed on a m>otion to set aside a 

judgment.] A feigned issue should not be directed upon a motion to set aside 
the judgment where the notice of motion merely asks (in addition to the princi- 
pal motion) for such further or other relief as the court may grant. (Mann v. 
Savage, 7 How. Pr., 449 [Sp. T., 1853].) / 

(32. ) Dismissal of complaint — njot proper on trial of issues, settled. ] Upon 

the trial before a juiy, of issues settled in an equity action, the complaint cannot 
be dismissed as to one or all of the defendants. A verdict upon all the issues as 
to all the parties must be rendei^ed, and the cause afterward heard by the couii;. 
(Moore v. Metropolitan Nat. Bank, 55 N. Y., 41 [1873] ; BirdsaU v. Patteraon, 51 
N. Y., 43.) 

(33.) RBVIBW — Motion for new trial necessary.] Where, in an action 
brought to foi*eclose a mortgage, issues of fact aa*e framed and, in purauance of 
an order to that effect, tried by a jury, a motion for a new trial on a case and 
exceptions, founded upon ii-regularities committed on the trial by the jury, must 
be made before the entiy of judgment in the action, otherwise the finding of the 
jury will be deemed to have been acquiesced in, and questions of fact involved 
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thei-ein cannot be reviewed on an appeal fi-om the judgment. (Chapin v. Thomp- 
Bon, 23 Hun, 12 [1880].) 

(34.) IP ARTinON ^ Action brought under chapter 238 of 1S53 — issues set- 
Ued,] In an action for partition brought by an heir under the pwvisions of the 
act of 1853 (chapter 238 [see Code of Civil Pi-ocedure, §§ 1537-1866],), relative to 
disputed wills, the court, at Special Term, has authority to dii'ect issues of fact 
to be settled, and that the verdict of the jury thereon be certified to the Special 
Term for further proceedings. It is within the discretion of the court whether 
the case shall be so disposed of or shall be placed upon the Circuit calendar for 
the coui't to submit to the jury such questions of fact as are presented by the 
pleadings ; and the exercise of this discretion is not reviewable. (Hewlett v. 
Wood, 62 N. Y., 75 [1875].) 

(35.) FORM OP ORDER — ^ to form of order of reference to settle issued 
of fact, preparatory to taking testimony, see Miller v. Wilson, 1 Barb., 222 [Sp. 
T., 1847]. 

Rule 32. 

Htking and SettUng Cases, Exceptions, ete. — Jastlce to Pass on Questions— Eoqnests to 
Find — When to te made. 

Whenever it shall be necessary to make a case^ or a case and exceptions^ 
or a case containing exceptions^ the same shall be made^ and a copy thereof 
be served on the opposite party within ihefoUowing times : 

If the trial was before the court or a referee {including trials by a jury 
of one or more specific questions of fact in an action triable by the court)^ 
within ten days after service of a copy of the decision^ or report^ and of 
written notice of the entry of judgment thereon. 

In the Surrogate's Court within ten days after service of a copy of the 
decree or order and notice of the entry thereof. 

If &ie trial were before a jury^ within ten days after the trials or 

* within ten days after notice of the decision of a motion for a new trials 

if such motion be made and be not decided at the time of trials or within 

ten days after notice of the entry of judgm&nJt^ under section 1186 of the 

Code, 

The party served may, within ten days thereafter, propose amend- 
ments thereto and serve a copy on the party proposing the case or 
exceptions, who may then, within four days thereafter, serve the 
opposite party with a notice that the case or exceptions, with the pro- 
posed amendments, will be submitted at a time and place to be spec- 
ified in the notice, to the justice, surrogate or referee before whom 
the cause was tried, for settlement. 

Whenever amendments are proposed to a case or exceptions, the 
party proposing such case or exceptions shall, before submitting the 
same to the justice, surrogate or referee for settlement, mark upon the 
several amendments his proposed allowance or disallowance thereof, 
and shall have plainly niarked thereon and also upon the stenog- 
rapher's minutes the parts to which the proposed amendments are 
8 
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applicable, together with the number of the amendment. And if 
the party proposing the amendments claims that the case should be 
made to confonn to the minutes of the stenographer, he must refer at 
the end of each amendment to the proper page of such minutes,^ 
The justice, surrogcUe or referee shall thereupon correct and settle the 
case. The time for settling the case must be specified in the notice^ 
and it shall not be less than four nor more than twenty days after 
service of such notice. The lines of the case shall be so numbered 
that each copy shall correspond. I%6 surrogate^ on appeals from his 
court J map by order aUaw further time for the doing qf any of the acts 
above prodded to be done on sicch apjyeals. 

Cases reserved for argument, and special verdicts, shaQ be settled 
in the same manner. The parties may agree on the facts proven to 
be inserted in the case, instead of the testimony, on the approval of 
the justice. 

All requests to find facts or condtmons of law mtist be made in writing 
to the jvdge or referee^ before whom the trial was hady at or before the time 
qf the submission of the action for decision^ and the court or rtferee shall 
noty after he shall hate made and settled the findings and conchisions so 
submittedy make additional findings of fact or conclusions of law. 

Rule 34 of 1858, amended. Rule 41 of 1871, amended. Rule 41 of 1874, 
amended. Rule 32 of 1877, amended. Part of fifth para^aph from Rule 34 of 
1877, added. 

CODB OF CIVIL VBOCXeSDXJBIL 

i 25. Settlement of case by jvdge out of office, aUowed, 

§ 236. Case, how settled in cause tried at certain Circuits in New York. 

§ 992. What decisions inay he excepted to, 

j 993. Mtfusdi of camt or referee to find v/pon facts, may he excepted to — u^ena 

refusal is a ruling on a question of law. 
j 994. Eoccepticms after the dose of the trial to the findings qf tew. 
i . 995. Exceptions during trial — how made aivd noted. 
i 996. Exceptions to rulings — how reviewed, 
J 997. Case on appeal or on motion for a new trial when necessary — how made 

and settled. 
§ 998. Motion for new tried on minutes, or for irregularity or surprise, or on 

appeals where reliance is only upon exceptions taken — ca>se not necessaary. 
$ 999. Jifotionfor new trial on minutes — appeal from order thereon — caseneoee^ 

sary on. 
j 1000. ExceptioTis en jury trial, ordered to he heard at Qeneral Term in fiarst 

instance. 
§ 1001. Motion for new trial at General Term when trial was hy court or referee — 

except^jons, within what time to he taken. 
$ 1002. When motion for new trial to he made at Special Term, 
J 1003. ^Review of trials ofspecifie questions hy a Jury, 
i 1004. Motion for new hearing cfter trial of specific questions hy artferee-^ ease, 

when neeessary. 
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§ 1005. Final judgment not stayed by inotionfor a new trial. 

\ 1006. When exceptions not to pr^vdioe a motion/or a new trial, 

§ 1007. Notes of stenographer may be treated as minutes. 

( 1023. Parties may require the court or referee to determine particular ques- 
tions, 

$ 1180. Exceptions to decision, on challenge to jury. 

§ 1279. Case on submission of controversy without oHion. 

$ 2.339. Case on appeal from judgment of General Term rendered on a verdict — 
statement of facts. 

\ 1353. TJpon what papers an appeal will be heard. 

$ 2545. JSettlement of case on appeal from trial in Surrogates Court. 

5 2576. When case to be made and settled on appeal from Surrogates Court. 

} 3251. Amount of costs for inaking and serving case and amendments. 

(1.) FINDINGS — Party m>ay require findings of fact or law.]. The parties 
may require, under section 1023 of the Code of Civil Pi-ocedure, the coui-t or 
referee to determine particular questions. (Code of Civil Procedure, § 1023.) 

(2.) Exception to refusal to find facts — raises a question of law.] The 

refusal of the court or referee to find upon facts may be excepted to and a ques- 
tion of law raised. (Code of Civil Procedure, § 993.) 

(3. ) Additional fiiidings — cannot be made on settlement of case. ] A judge 

or referee cannot make additional findings of fact or law upon the settlement of 
the case and after his report or decision has been filed. (Palmer v. Phoenix Ins. 
Ck)., 22 Hun, 224 [1S80].) 

(4 . ) — ^ Related formerly to questUms of fact only. ] The provision of the rule, 
that "the judge or referee should, at the time of settling the case and exceptions, 
find on such other questions of fact as may be required,** etc., i*elated to ques- 
tions of fact only. (CaiToll v. Staten Island R. R. Co., 65 Barb., 32 [Gen. T., 
1873] ; see Code of Civil Procedure, § 1023.) 

(5.) Proceedings to obtain, may be inserted in the case.] Upon an appeal 

from the judgment the proceedings to obtain further findings can be inserted in 
the record, and the materiality of the findings asked for can be reviewed at 
General Term and in the Court of Appeals. (Meacham v. Burke, 54 N. Y., 220 
[1873].) 

(6.) B/efasal to find, when it presents questions of law.] When denial of 

motion for farther findings by a referee presents questions of law. (Tallman v. 
Bi-esler, 58 N. Y., 123 [1874] ; Beck v. Sheldon, 48 N. Y., 369 [1872] ; CairoU v. 
The Staten Island R. R. Co., 65 Barb., 39 [Gen. T., 1873] ; see Code of Civil 
Procedure. §§ 993-1023.) 

(7.) Hefusal to find — when it raises the question of materiality on an 

appeal.] An exception taken to the i-efusal of a refei^ee to find cei'tain facts, 
where the refusal is placed upon the ground that the facts are immateiial, raises 
the question on appeal whether the rejected testimony is material. (See Fox v. 
Moyer, 54 N. Y., 125 [1873].) 

(8.) Exception to refusal to find — when good on appeal. ] It is well settled 

that an exception to a refusal of a refei^ee to find a fact in issue, presents no ques- 
tion for review in the Com't of Appeals, unless the fact which he was requested 
to find was conclusively proved. (Dalrymple v. Hillenbrand, 62 N. Y., 10 
[1875].) 

(9.) Exception to rtfusal to make findings — when sustained. ] To sustain 

aa exception to the refusal of a referee to find facts as requested, it is incumbent 
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upon the pai*ty to show that the material facts so requested to be found were 
established by uncontroverted evidence, and that if found they would have 
' affected the i-esult. (Stewart v. Morss, 79 N. Y., 629 [Jan., 1880].) 

(10.) Requests for — wTien, to he made. ] Requests for findings, upon which to 

base exceptions, should be made befoi-e the submission of the case to the referee. 
(Can-oil V. Stxiten Island R. R., 65 Barb., 32 [Gen. T., 1878] ; Pahner v. Phoenix 
Ins. Co., 22 Hun, 224 [1S80].) A i-equest for findings must be made in a case 
tried by the court before its final submission. (Arrowsmith v. O'SuUivan, 19 
Alb. L. J., 57 [N. Y. Supr. Ct., 1879].) It is not proper after the entiy of 
jud^ent. (Morgan v. Bosworth, 1 Law Bulletin, 35 [Sp. T., 1879] ; see, how- 
ever. Hand v. Kennedy, id., 37 [N. Y. Supr. Ct., Sp. T., 1879].) 

(11.) Neglect to request findings — effect of, in Court of Appeals. ] If, upon 

a ]*eference, certain facts ai*e not found, and no request is made that they be found 
by the referee, the Court of Appeals will not assume that they existed, nor can 
it examine the evidence to determine whether facts were proved which if found 
would i-equii-e a reversal of the judgement. (Brett v. First Universal Soc., 2 N. 
T. Weekly Digest, 433 [Court of Appeals, 1876].) 

(12.) Mnd'mg without emdefoce — presents a question of law] In a case 

tried by the court a finding of fact without evidence to support it, if excepted to, 
presents a question of law subject to review in the Court of Appeals. (Sickles v. 
Flanagan, 79 N. Y., 224 [1879].) 

(13. ) Decision — on request to maJce additUmaZ findings. ] Whether, where addi- 
tional findings are asked for, they are material to the issue or not, is a question to be 
determined primai'ily by the referee, and whei*e he expressly declines to find as 
requested, that must be deemed a ruling to the effect that the evidence would not 
justify such finding, or that if found the fact would not be material to the issue. 
(Excelsior Petroleum Co. v. Lacey, 3 Hun, 111 [Gen. Ti, 1874].) 

(14.) Referee or judge only bound to find material facts.] Under the 

Supreme Court Rule 41 (of 1872), a referee is not bound to make a finding in 
regaled to every fact of which evidence was offered, but only such facts as ai-e 
necessaiy to support the judgment. (Quincy v. Young, 5 Daly, 44 [Com. PI., G. T., 
1873].) 

(15 .) Negative facts. ] Refieree not required to find facts of a purely nega- 
tive character. (McAndrew v. Whitlock, 2 Sweeney, 632 [Gen. T., 1870].) 

(16.) Evidence and argument improper.] Neither evidence, ar^mment nor 

comment has any legitimate place in findings of fact or law. (Glacius v. Black, 
50 N. Y., 147 [1872].) 

(17.) FiThdings^ conflict between those in referee* s report and in the case.l 

When the findings of fact, as settled by a referee in a case, are in conflict with 
the findings contained in his report, the former will be assumed to be correct, 
and the latter will be disregarded. (Tompkins v. Lee, 59 N. Y., 662 [1875].) 

(18.) Insufficieticy of finding.] The insufficiency of the finding is not of 

itself a ground for the reversal of the judgment. (Van Slyke v. Hyatt, 46 N. Y., 
263 [1871].) 

(19.) Findings in State Court conclusive on appeal to United /States Court.] 

(15 Albany Law Journal, 267.) 

(20.) Findings of fact sustained by etridence, not reviewable in the Cawrt of 

Appeals — refusals to find are.] The Court of Appeals, when a referee has found 
facts and his findings have been affinned by the Greneral Temi, will not review 
such findings if there is any evidence to support them. When the refei-ee has 
refused to find in relation to questions where there is evidence that might sustaiu 
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a finding in favor of the appellant, it will review the decision of the General 
Term affirming such refusal and send the case back to the referee, with dii^ec- 
tions to him to pass upon such questions, and that the case be then reheard at 
Gteneral Term. (Potter v. Carj)enter, 16 Albany Law Jounial, 333 [Court of 
Apt^eals, 1877].) 

(21.) — ^ Question of fad in Court of Appeals — wTiat necessary to raise it.] 
No question can be raised in the Court of Appeals upon a mattei* of fact, in 
a case tided by a referee, an to which no facts were found by the i*efei*ee or 
requested to be found. (Stewart v. Morss, 79 N. Y., 629 [Jan., 1880].) 

(22.) To reverse concltisions of law, tJie facts found must he inconsisteivt 

with tTiern*] To i-evei-se the conclusions of law of a i-eferee, it must appear fi*om 
the facts found that they ai»e erroneous. (Collender v. Phelan, 79 N. Y., 366 
[January, 1880].) 

(23.) OASB AND EXCEPTIONS — iVac^ice as to making,] As to the 
manner of reviewing the decision of a judge or referee, and the making and sett- 
ling of a case and exceptions, see The People V. Albany and Susquehanna Rail- 
road Company (57 Barb., 204 [Gen. T., 1870]), and the elaborate and exhaustive 
note of Mr. N. C. Moak, at page 210. "Who to prepare it. (Luce v. Morison, 2 
Law Bulletin, 95 [1880].) • 

(24.) Exception on trial,] Where any exception is taken at the trial, the 

party may make a case presenting such exception. (Huff v. Bennett, 2 Sand., 
703 [Sp. T., 1850] ; S. C, 2 Code R., 139.) 

(25.) Case should show error clearly,] The case should be made by the 

appellant so as clearly to show that an eiTOneous ruling has been made against 
him. (Clar:t v. Donaldson, 49 How., 63 [Gen. T., 1874].) 

(26.) Contents of case.] What should be contained in the case, consid- 
ered. (Dainesft v. Allen, 14 Abb. [N. S.], 868 [N. Y. Supr. Ct., Gen. T., 1873].) 

(27.) Case presenting only questions of law — insertion of dU the 

evidence in^ not proper.] In the Settlement of a bill of exceptions, only so 
much of the evidence as may be necessary to pre?ent the questions of law upon 
which the exception ; were taken upon the trial .should be inserted, and where, 
on the settlement of the exceptions, the evidence has been unnecessarily in8ei*ted 
and the expense of the appellant to print and present his case thereby increased, 
an appeal lies from an order denying a motion for a resettlement made for the 
purpose of excluding such unnecessaiy evidence. (Marckwald v. Oceanic Steam 
Nav. Co., 8 Hun, 547 [Gen. T., 1876] ; 3 N. Y. Weekly Digest, 401.) 

(28.) Exceptions and introdn€to7*y statement of proceedings, without the 

evidence.] In an appeal from a judgment entered upon the repoi-t of a I'ofcree, 
the appellant served a case for argument containing an introductoiy statement 
of the proceedings in the cause, the notice of appeal, the judgment record, con- 
taining the referee's report and the exceptions filed thereto, but not containing 
the evidence ; hMd, that the practice of the appellant was con-ect. A motion to 
stnke out the exceptions and introductory statement in the case was denied. 
(Davie y. Van Wie, 1 N. Y. Sup. Ct., 530 [Gen. T., 1873].) 

(29.) Statement of facts substituUd for the eoidence.] It is not necess.iry 

to insert all the evidence in a case presenting only questions of law. In such 
case a statement of the facts established should be substituted for the evidence. 
(Marckwald v. Oceanic Steam Navigation Co., 8 Hun, 547 [Gen. T., 1876].) 

(30.) Further findings— proceedings to obtain, may be imerted in the case,] 

Upon an appeal from the judgment the proceedings to obtain further findings can 
be inserted in the record, and the materiality of the findings asked for can be 
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reviewed at General Term and in the Court of Appeals. (Meacham v. Burke, 54 
N. Y., 220 [1873].) 

(31.) Mespondenfs exceptions — not to be in case.] A case should not con- 
tain exceptions taken by the I'espondent, except in peculiar cases. (Dabney v. 
Stevens, 10 Abb. [N. S.], 39 [N. Y. Sup. Ct., Gen. T., 1870}; affd. 46 N. Y., 681.) 

(32.) Judge's charge.'] The judge's charge should not be inserted, in 

extenso. (Bulkeley v. Keteltas, 4 Sandf., 450 [Gen. T., 1851].) 

(33.) Charge not to he put in case unless excepted to.] If no part of the 

charge is excepted to, the charge should not be included in the case on appeal. 
(Shook V. O'Neil, 1 Law Bulletin, 38 [C. P., Sp. T., 1879].) 

(34.) • A bill of exceptions should contain a cmidse statement of facts,] A 

bill of exceptions should contain only a concise statement of facts presenting 
the points intended to be relied upon as ground of eiTor, or simply so much of 
the evidence as may appear to be requisite for that pui-pose. (Tweed v. Davis, 
1 Hun, 252 [Gen. T., 1874]; Price v. Powell, 8 N. Y., 822 [1850].) It should 
not contain questions withdrawn, answers excluded, or testimony not necessaiy 
to i*aise the questions on the exceptions. (Hoffman v. .^tna Fire Ins. Co., 1 
Robt., 501 [1863] ; S. C, 19 Abb., 325.) 

(35.) Conse should state that it contains all the evidence,] (Beach v. Yates, 

1 Sup. Ct. R. [T. & C], addenda 21* [Gen. T., 1873].) 

(36. ) Statement that case contains all the evidence — when proper. ] A state- 
ment that it contains all the evidence given upon the trial, will not be inserted 
unless the object is to move for a new trial upon the ground of a misdirection 
which was not the subject of an exception. (Magnus v. Trischet, 2 Abb. [N. S.], 
175 [Sp. T., 1866].)v 

(37. ) Motion to set aside verdict — retdew of — wTiat the case should contain.] 

Where a motion is made to set aside a verdict as against the weight of evidenc«> 
and is entertained and denied, the decision cannot be reviewed at General Tenn, 
unless the case states that it contains all the evidence bearing upon the question. 
(Cheney v. N. Y. C. and H. R. R. R. Co., 16 Hun, 415 [Gen. Term, 1879].) 

(38.) — — Case — witTiout eoidcTice.] Whei^e the case contains only the report 
of the referees without any of the evidence, the appellate court will not set it 
aside unless the report contains facts which render its conclusion erroneous. The 
report must show that facts exist which are inconsistent with its conclusions of 
law. (Tomlinson v. The Mayor, 44 N. Y., 601 [1871].) 

(39.) Presumption — indulged by appellate court.] The General Term 

wil assume that a referee has stated all the facts found by him affirmatively, and 
that he negatives those facts litigated on the trial upon which his report is silent. 
(Manley v. Insurance Co., 1 Lans., 20 [Gen. T., 1869].) 

(40.) Wfien the case does not contain the evidence.] If the case embraces 

no evidence, but only the facts found and the conclusions of law, the presumption 
is that there was no evidence from which any other facts could be found, and the 
only question raised on exceptions to the conclusions of law, is whether they ai*e 
justified by the facts found. (Stoddard v. Whiting, 46 N. Y., 627 [1871].) 

The decision in Chubbuck v. Vemam (42 N. Y., 432 [1870]) that in such case 
the cause cannot be questioned in the Court of Appeals, reversed. (Stoddard v. 
Whiting, 46 N. Y., 627 [1871).) 

(41.) TMt all the evidence is in the co^e.] Where exceptions are taken 

to a r^eree's findings of fact, and a case is made for the purpose of reviewing^ 
them, it must be assumed that all the evidence in support of the findings 
excepted to, is inserted in the case. (Perkins v. Hill, 56 N. Y., 87 [1874].) 



Digitized by VjOOQIC 



EuLB 32.] GENERAL RULES OP PRACTICE. 119 

(42.) — j^ Cage preswrned to contain all the evidence in support cf the findings J] 
Where ezo^tions are taken to a finding of fact and a case is made, it must be 
assamed that it contains all the evidence in Btipport of the finding excepted to. 
(Perkins v. Hill, 56 N. Y., 87 [18741 ; see, however, Dalzell v. Raw, 1 T. & C. 
[addenda], 4 [Gen. T., 1873] ; Beard v. Yates, 1 id., 21 [Gen. T., 1873] ; Mahoney 
V. People, 3 Hun, 202 [Gen. T., 1874].) 

(43 ) Presumption — in favor of findingsJ] "Where there is no statement 

that the case on appeal contains all the evidence, it must be presumed that the 
evidence was sufl[icient to sustain the findings. (DaLzell v. Raw, 1 Sup. Ct., [T. 
& C], addenda 4 * [Gen. T., 1873].) 

(44.) Uncontradicted evidence,] When uncontradicted evidence estab- 
lishes the existence of a fact essential to the plaintiffs light to recover, it will be 
presumed in support of a judgement in his favor that such fact was found by the 
referee, though not so stated in his report (Bancker v. Mayor, 8 Hun, 410 
[Gen. T., 1876].) 

(45.) Case without findings of fact — presumption.] When a case comes 

up for review without any findings of fact, the decision will be presumed to be 
correct. (Viele v. Troy and Boston R. R., 20 N. Y., 184 [1859].) 

(46.) Presumption in its favor.] Every presumption is in its favw. It is 

assumed to be nght and to be founded upon proof of eveiy necessaiy fact. 
(Tomlinson v. The Mayor, 44 N. Y., 601 [1871] ; Westcott v. Fargo, 6 Lansing, 
325 [Gen. T., 1872].) 

(47.) Questions of law reviewaible, though there is no evidence in the c<ue.] 

The questions of law ai'e reviewable on the facts found, though no evidence is 
contained in the case. (Ferguson v. Hamilton, 35 Barb., 427 [Gen. T., 1862] j see 
Bissel V. Pearse, 21 How., 130 [Gen. T., 1861] ; Dainesae v. Allen, 14 Abb. [N. S.], 
863 [N. Y. Supp. Ct., Gen. T., 1878].) 

(48.) Evidmce omitted from proposed case — duty of respondent to sup* 

ply.] If the party making up the case omits any such evidence, it is the duty 
of the other party, if he deems the evidence material to sustain the findings, to 
cause it to be inserted by amendment. (Tomlinson v. The Mayor, 44 N. Y., 601 
[1871] 5 Westcott v. Fargo, 6 Lansing, 325 [Gen. T., 1872 J.) 

(49.) Must slum plainly emmeous ruling.] It is the duty of the appellant, 

in making up his case, to show plainly that an erroneous ruling was made 
adversely to him, and not leave that fact to appear by inference or cox^ecture. 
(Clark V. Donaldson, 49 How. Pr., 63 [Gen. T., 1874].) 

(50.) WTiere pleadings do not conform to the evidence.] Although the 

pleadings do not conform io the evidence, if the facts in the case pi-ove a good 
cause of action and no objection is made to the evidence, the case may be dis- 
posed of on appeal as though the pleadings had been amended on tiial. (Tis- 
dale V. Morgan, 7 Hun, 583 [Gen. T., 1876].) 

(51.) JStatement of facts in case controls fimUngs in the report of a rrferee.] 

(Tompkins v. Lee, 59 N. Y.. 662 [1875].) 

(52. ) P(njD€r of Judge to correct his charge. ] A judge has a right to correct his 

chai*ge as presented by a case, even though the parties may have agreed upon it. 
(Root V. King, 6 Cow., 569 [1827] ; Walsworth v. Wood, 7 Wend., 483 [1832].) 

(53.) What necessary for review in Court of Appeals. ] When there is either 

no case made or settled showing that any question was raised or any exceptions 
taken, or no report of a referee or findings of the court with exceptions, the Court 
of Appeals has no jurisdiction to entertain the appeal. (Smith v. Starr, 15 Albany 
Law Journal, 514 [Court of Appeals, 1877].) 
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(54.) Respondent not to serve new case by vxiy of atnendanent. ] "Where a pro- 
posed c^e is served, it is iii-egular for the advei-se pai'ty to sei've a case di*awn 
by himself, as a substitute by way of amendment. (IStuai't v. La Fai'ge, 4 Bosw.» 
616 [Sp. T., 1859]; S. C, 3 id., UO-;.) 

(55. ) Where no facts found by trial court. ] On appeal fi'om a judgment in 

an action tried by the court without a jui-y, in which no tindings of fact had been 
made, lield, that the heai*ing should be suspended until such tindings wei'« sup- 
phed. (Watson v. Barker, 16 Abb., 203 [Gen. T., 1863].) 

^ (56.) Omissions of evidence from case — Jiow inserted.] If evidence is im- 
properly omitted fi'om the case it must be inserted therein by amendment. 
(Tomlinson v. Mayor, 44 N. Y., 601 [1871]; Westcott v. Foye, 6 Lans., 325 [Gen. 
T., 1872].) 

(57.) Omission of referee*s findings — appeal dismissed.] "When a case 

omitted the refei'ee's findings the appeal was dismissed by the Court of Appeal 
(Bissell V. Hamlin, 13 Abb., 22 [Gen. T., I860].) 

The Gtenei'al Term in such a case suspended the argument until they could \q 
supplied. (Watson v. Barber, 16 Abb., 203 [Gen. T., 1863].) 

(58.) Omission of rrferee's opinion — argument postponed.] When a 

referee's opinion was omitted, the argument of the appeal was postponed in oi-der 
to enable the party to bring it before the court. (Wan*en v. WaiTen, 22 How., 
142[Gen. T., 1861].) 

(59.) Errors in printed case disregarded — uiUess corrected on motion.] 

Errora in the printed case will be disregarded unless coiTected by motion at 
Special Tenn, befoi-e the case is brought on for argument. (Hackley v. Draper, 
2 Hun, 533 [Gen. T., 1874].) 

(00.) Motion for new trial — after expiration of time to appeal.] It is 

very doubtful whether a motion for a new trial on a case and exceptions can be 
made isifter the time to appeal from the judgment has expired, though good i>eason 
appear for allowing a new trial on the gi'ound of newly discovei-ed evidence. 
(Newman v. Goddai-d, 10 N. Y. W. Dig., 7 [Gen. T., April, 1880].) 

(61.) Question of fact — how presented at Gejieral Term.] In order to 

present a question of fact at thd General Term, on appeal fi'om the Special Term, 
thene si^ouki either be a finding of fact together with a conclusion of law thei'e- 
apon, and an exception thereto, or a I'equest to find thereupon, and an exception 
to a refused so to find, (Purdy v. Purdy, 9 N. Y. W. Dig., 425 [Gen. T., Febru- 
ary, 1880].) 

(62.) — « MlTmtes of emdence " atta,ched to jttdgment roll — Twt considered on 
tappeal.] "^^ei^e, on appeal from a judgment, the papers contain the judgment, 
roll and what purported to be a copy of a paper indorsed " minutes of referee," 
but thei*e was no evidence that it had been settled or signed, held, that such 
]paper could. not be considered on the appeal, and as the facts found by the referee 
supported his conclusions of law, the judgment should be affirmed. (Albright v. 
IRiker, 11 N. Y. W. Dig., 27 [Gen. T., October, 1880].) 

((63.) — — Exceptions need fu>t he signed or sealed by judge.] The exceptions 
ifiHaea need not be signed or «ealed by the justice before whom the tibial was had. 
<Ziubri«kie v. Smith, 11 N. Y., 480 [1854].) 

^.) — — EMI^nce —pri0BMfacie, of the faHs stated.] A^hjer a case or excep- 
laons ihave been settled and filed -with the clerk, it may be taken, in the further 
pipgrees of the action, aa primal fa/eie evidence of the facts therein stated. (Van 
Bergea v. Ackles, 21 How*, 314 JSp. T., 18611.) 

(66L| Tims to seme case —rum from notice of entry of judgfnent and not 
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/ntw» serv^ of notice of the decision or report,] (French v. Powers, 80 N. Y., 
146 [Febrnary, 1880] ; as to form of action of entiy of judgment, see Kelly v. 
Sheehan, 76 N. Y., 325 [1879].) 

(66.) Extension of tirne to serve exceptions does not extend the tiTne to 

appeal, or vice versa ] The extension of the time to file and servia exceptions, or 
to a case with exceptions, does not also extend the time to serve a notice of 
appeal, nor does the extension of the time to appeal* per se extend the time to 
file and serve exceptions, or to serve a case with exceptions. (Sails v. Butler, 27 
How. Pr., 133 [Gen. T., 1863].) 

(67.) SETTLEMENT— -Before what Judge— presumption that it was correct.] 
While a bill of exceptions in a criminal action ought regularly to be settled by 
the judge before whom the indictment was tried, the jmrties may consent that the 
settlement be had at a subsequent term before the judges then composing the 
court, although not the ones who sat upon the tiial. A bill of exceptions so set- 
tled was returned upon the writ of error. It did not appear that there was any 
objection to the settlement at the time it was made, or that any application was 
made to correct the record upon the ground that the bill of exceptions was im- 
properly inserted. Heldt that the pi*esumption was the settlement as made was 
consented to, and an objection to the regularity thereof upon the argument 
of the case here would not be entertained. (Wood v. People, 59 N. Y., 117 
[1874]. 

See notes under Rule 34. 

(68.) Before onlfj two of three referees — improper,] Where the case is 

heaj-d before three refei*ees it cannot be settled before two of thdm in the absence 
of the third. (Fielden v. Lahens, 14 Abb., 48 [N. Y. Supr. Chamb., 1862] ; see 
Code of Civil Procedure, § 1020.) 

(69.) Ca^e and amendments — when legally settled,] Cases and amend- 
ments upon appeal ai*e not legally settled under the rules of court until they have 
been approved and ordei'ed on file by the trial judge, and that whether the parties 
have agi'eed upon a settlement or not. . (Gelinka v. Kranskopf, 3 N, Y. Weekly 
Digest, 426 [N. Y. Marine Ct., 1876].) 

(70.) Mandaimts to compel settle^nent.] A mandamus is the proper mode 

of compelling a referee to settle a case. (People v. Baker, 14 ^Abb., 19 [Sp. T., 
1861]; S. C, 35 Barb., 105.) 

(71.) Memedy — by tnotion.] If a refei*ee refuses to insert proper matter 

in the case, the remedy is not by appeal, but by motion irt the court below to 
compel him to do so. Lefler v. Field, 47 N. Y., 407 [1872] ; Van Slyck v. Hyatt, 
46 id., 259 [1871] ; dismissing appeal from S. C, 9 Abb. Pr. [N. S.], 58.) 

(72.) Filing exceptions nunc pro tunc] The court has power to allow 

exceptions to be filed nunc pro tunc after the ten days have elapsed. [Coe v. 
Coe, 14 Abb., 87 [Gen. T., 1861] ; Bortle v. Mellen, 14 id., 228 [Chamb., 1862] ; 
Sheldon v. Wood, 14 How., 18 [N. Y. Supr.. Ct., Sp. T., 1857].) 

(73. ) Exceptions filed nunc pro tunc — when. ] When exceptions to findings 

will lie allowed to be filed nunc pro tunc, (Douglas v. Douglas, 7 Hun, 272 
[Gen. T., 1876].) 

(74.) Omission of steTwgrapher to note an exception — remedy.] Where a 

stenographer omits to note an exception, the remedy is by moving to resettle the 
case, and not by vacating the judgment. (Toner y. Mayor, 1 Abb. [N. C], 302 
[Chamb., 1876].) 

(75.) RESETTLEMENT — Motion, where to be made,] An application for a 
resettlement of a bUl of exceptions must be made to a justice at Special Term, 
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iiotwitlistanding an appeal is pending in the Court of Appeals; &iff^ it is not 
necessary to apply first to that court to have the cause remitted to the Supreme 
Court. (Whitbeck v. Waine, 8 How., 433 [Gen. T., 1853] ; Talcott v. Rosen- 
berg, 8 Daly, 203-213 [Gen. T., 1870] ; S. C, 8 Abb. [N S.], 287 ; Gould v. Glass, 
19 Barb., 179 [Gen. T., 1855] ; Luysten v. Sniffen, 1 id., 428 [Sp. T., 1847] ; 8. C, 
S How., 250 ; Graham v. The People, 63 Barb., 468-474 [Gen. T., 1872] ; corUra, 
Adams v. Bush, 2 Abb. [N. S.], 118 [Gen. T., 1865].) 

See notes to Rule 3 of the Rules of the Court of Appeals. 

(76.) Argwnent suspended to allow motion for resettlement,] An argu- 
ment may be suspended by the Court of Appeals, in order to allow a motion to 
be made for a resettlement of the case. (Rice v. Isbane, 1 Keyes, 44 [1863].) 

(77.) Case riot corrected at General Tenn,] A case which has been settled 

on motion will not be corrected by the court at Gteneral Term. (Porter v. Parks, 
2Hun, 675 [Gen. T., 1874].) 

(78.) On motion for a new trial, the Judge may amend the case,] On the 

argument of a motion for a new trial on a case, the judge can amend it so as to 
agree with his minutes. (Toplitz v. Raymond, 10 Abb., 60 [Com. P., Sp, T., 
1859].) 

(79.) After decision of appeal, too late.] After the decision of an appeal, 

it is too late to move for a resettlement of the case (Fish v. Wood, 2 Abb., 419 
[Gten. T., 1856]) ; nor can a bill of exceptions be altered after argument and judg- 
ment. (Fitch V. Livingston, 7 How., 410 [CouH of Appeals, 1853].) 

(80.) After decmon at General Term, and appeal to Court of Appeals,] 

After a cause has been heaixi and determined by the General Tenn, and an 
appeal taken to the Court of Appeals, it is too late to send the case back for an 
entire resettlement. Specific errors and omissions may, however, be corrected 
and supplied. (Catlin v. Cole, 19 How., 82 [Sp. T., 1860] ; S. C, 10 Abb., 
387.) 

(81.) Amendmefnty when nvt allowed after decision of appeal at Genial 

Term.] A case will not be amended after a decision at the General Tei'm, on the 
ground that such amendment would show that a point decided against the party 
seeking such amendment had been waived. [People ex rel, v. Board of Appor- 
tionment, 1 Hun,* 123 [Gen. T., 1874].) 

(82.) Effect of not entering order made on motion for resettlement] Until 

the entry of another order upon the judge's decison on the application for a 
resettlement, there is no order remaining in force or effect. This, although the 
judge in deciding the application for a resettlement, refuses to disturb the first 
order. (Star Insurance Co. v. Godet, 2 Jones & Spencer, 359 [Gen. T., 1872].) 

(83,) CORRECTION — Of ca.se after argument not allowed.] (People v. 
Board of Apportionment, 1 Hun, 123 [Gen. T., 1874]; Hackley v. Draper, 2 Hun, 
523 [Gen. T., 1874].) 

(84.) On motion for a new trial.] On the argument of a motion for a new 

trial on a case, the judge can amend it so as to agree with his minutes. (Toplitz 
V. Raymond, 10 Abb., 60 [Com. PL, Sp. T., 1859].) 

(85.) Amendment after argument and decision.] A case may be amended, 

even after argument and decision, in the appellate court. (O'Gorman v. Kamak, 
5 Daly, 517 [Gen. T., 1875].) 

(86.) At General Term — not proper.] There is no practice which will 

justify the court at General Term in connecting the case as settled on motion. 
(Porter v. Parks, 2 Hun, 675 [Gen. T., 1874].) 

(87.) /Statement of facts under Code, § 833— lo^e corrected.] Where a 
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judgment is rendered by the General Term, upon a verdict taken, subject to the 
opinion of that coorty and a statement of fkcts is prepai*ed in accordance with 
section 333 of the Code, which statement is defective, it must be sent back to the 
Supreme Court for correction, (Jay cox v. Cameron, 49 N. Y., 645 [1872] ; Smith 
V. Grant, 17 How., 381 [Gen. T., 1859].) 

(88.) ZSXCBFTIONS — W?im general objection sufficient, ] When evidence is 
upon its face appai-ently admissible, the pai-ty objecting* thereto is bound to state 
the grounds of his objection ; bilt where upon its face it appears inadmissible, a 
general objection to it as improper is sufficient to call upon the pai*ty offering it 
to show the gix)unds of its admissibility. (Childs v. Delaney, 1 Sup. Ct. [T. & 
C], 506 rOen. T., 1873].) 

(89.) Qffnsral oljjection — applied to the competency of the evidence and not 

to that of the witness,] A general objection to a question can only be considered 
as applying to the competency or materiality of the point sought to be pi-oved, 
and not to the competency of the witness to testify upon the subject. (Stevens 
V. Brennan, 79 N. Y., 254 [December, 1879].) 

(90.) TVJien the difficulty could not be obviated, ] How far a general objec- 
tion and exception is available, where the difficulty could not be obviated by 
evidence. (Thayer v. Marsh, 19 Albany L. J., 56 [Ct. of Appeals, 1878].) 

(91.) Distinction between oases where evidence is received and excluded 

under.] "Where evidence is ex^uded upon a mere general objection, the ruling 
will be upheld, if any ground in fact existed for the exclusion, but where the 
objection is overruled and the evidence is received, the ruling will not be held 
erroneous unless there be some ground which could not have been obviated if it 
had been specified, or unless the evidence in its essential nature be incompetent. 
(Tooley v. Bacon, 15 Albany Law Journal, 515 [Court of Appeals, 1877].) 

(92i) To charge tJieju/ry.} A general exception to a charge is not necessa- 
rily an exception to every word in it, and therefoi*e bad if there be one word 
of truth in the whole charge. (Schenck v. Andrews, 57 N. Y., 149 [1874].) 

(93. ) WTien a prntion of the cliarge is correct, ] When a portion of a charge 

excepted to is admitted to be correct, such exception will not be sustained. 
(Doyle V. N. Y. Eye and Ear Infirmary, 10 N. Y. W. Dig., 3 [Ct. of Appeals, 
February, 1880].) 

(94.) Grounds thereof need not be stated,] In an exception to a judge's 

charge counsel are not bound to state the gi-ounds of their exception. (Goldman 
v. Abrahams, 10 N. Y. W. Dig., 108 [Gen. T., April, 1880] ; see Jordan v. Bowen, 
11 N. Y. Weekly Dig., 72 [Gen. T., 1880].) 

(95.) Too broad.} Where a portion of a charge excepted to is proper, an 

exception to the whole charge is ineffective, and does not raise the question 
whether the evidence was coiTect. (Groat v. Gile, 51 N. Y., 431 [1873].) 

(96.) McceptUm to charge — need not repeat the portion directed to.] It is 

not essential to an exception to a poi*tion of a charge to repeat the language 
excepted to, although this is strictly the moi'e accurate practice, it is sufficient if 
the portion objected to is pointed out with such accuracy that there can be no 
misappi'ehension as to the application of the section. (People ex rel, Dailey v. 
Livingston, 79 N. Y., 280 [December, 1879]; see, also, McGinley v. U. S. Life 
Ins. Co., 77 N. Y., 495 [June, 1879].) 

(97.) Ainbigumts charge — ex(xption to.] When a charge is made in 

ambiguous language to a jury, if the counsel except, stating their understandhig 
of the charge, if the judge does not intend to lay down the rule as suggested by 
the counsel he must disclaim the interpretation of the counsel and state the rule 
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accurately, and if he does not do so he will be assumed to have adopted the 
interpretation suggested by the counsel. (Piince v. Connor, 15 Albany Law 
Journal, 256 [Court of Appeals, 1877].) 

^98,) Exception to direction of verdict fSufficient — not necessary to demand 

sulmission of fa^ts to the jury J] An exception to a dii-ection of a vei*dict for 
plaintiff is sufficient to present the point on appeal that there were questions of 
fact for the jury ; it is not necessary to request the submission of any such facts. 
(First Nat. Bk. v. Dana, 79 N. Y., 108 [December, 1879] ; Tinistees of East Hamp- 
ton V. Kirk, 13 Albany L. J., 233 (Coui-t of Appeals, 1877].) 

(99.) Neglect to except to order directing verdict and exception's to be heard 

at GfeneraZ Term.] If a defendant neglects to except to an oinier directing a 
verdict below and that the exceptions be heard at General Tei*m, the General 
Tei*m can only order a new trial on the ground that there has been a mistriaL 
Westervelt v. Westervelt, 10 N. Y. W. Dig., 255 [Gen. T., June, 1880].) 

(100.) Must be sp^ecific.] Objections that the evidence is defective must point 

out the specific defect. (Sheridan v. The Mayor, 4 N. Y. W. Dig. , 507 [Sup. Ct., 1877].) 

(101.) 'On refusal of judge to submit specific question of fact to jury — must 

be specific.'] On the refusal of the judge to submit a specific question of fact to 
a jury, there must be a specific exception to the refusal. A general exception to 
the direction of the court to the jury to find a vei'dict for the defendant is not 
good. (Moore v. Bristol, 2 N. Y. Weekly Digest, 293 [Sup. Ct., 1876] ; Jordan 
V. Bowen, 11 N. Y. Weekly Dig., 72 [Gen. T., 1880].) 

(102. ) Exceptions to a report a^toan accawnt — should be specific,] Excep- 
tions to a referee's report, so far as they relate to matters of account, should be 
specific, and point out the alleged error. (Jagger v. Littlefield, 8 W. Dig., 170 
Gen. T., 1879].) 

(103.) Objection that finding does not conform to faxsts — too general.] A 

general objection and exception to a refusal of a judge to make his findings con- 
fonn to the facts proved is too vague. (Ki'ekeler v. Thaule, 17 Albany L. J., 
374 [Ct. of Appeals, 1878].) 

(104.) Invifflciency of exceptions to present question on appeal,] In thia 

case the appellants claimed that the contract in question was to a cei*tain effect. 
They excepted simply to the finding of the referee that it was in writing ; the 
court held that as they did not i*equest the referee to find the contract as claimed 
by them, nor^ except to the finding that the contract was as claimed by the defencj- 
ant, the case contained no exception that would enable plaintiffs to avail them- 
selves of the parol agreement claimed by them. (See Keogh v. Westervelt, -66 
N. Y., 636 [1876].) 

(105.) Must disclose real ground.] An exception to evidence must disclose 

the real ground of objection. (Chester v. Dickerson, 54 N. Y., 13 [1873].) 

(106.) Duty of referee to decide when an exception is taken,] It is the duty 

of a referee to decide as to the admissibility of evidence at the time it is offered 
and an exception is taken, and not to reserv%his decision until the final disposi- 
tion of the case. (Smith v. Kobbe, 59 Barb., 289 [Gen. T., 1871] ; Lathrop v. 
Bramhall, 8 Hun, 394 [Gen. T., 1875 ; Sharpe v. Freeman, 45 N. Y., 802 [1871]; 
Clussman v. Merker, 3 Bosw., 402 [Gen. T., 1858] ; Wagner v. Finch, 65 Barb., 
493 [Gen. T., 1873] ; see Vanderlip v. Keyser, 15 Albany J. L., 186 (Court of 
Appeals, 1877].) 

An exception must be taken to the reservation by a referee of his decision oeq 
an objection tsiken during the trial (Holden v. N. Y. and Erie Bk., 72 N. Y^ 
286 [January, 1878].) 
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(107.) To dllovmg counsel to read hook to jury,] An exception to allowing 

counsel to read to the juiy, as pai-t of his argument, but not as evidence, pai-ts 
of a booky cannot be sustained, if the case does not disclose what he read. 
(Lyons v. Erie Railway Co., 57 N. Y., 492 [1874].) 

(108 ) Waiver of —proof to show waiver of exception must appear in case,] 

Where the judge ruled that the plaintiff in ejectment had made out a prima facie 
title in G., under whom he claimed, to which ruling defendant excepted ; and, 
subsequently, defendant proved that he himself claimed under G., held, that de- 
fendant's proof should be inserted in the bill of exceptions, so that plaintiff might 
insist upon it as a waiver of the exception. (Hills v. Tuttle, 7 Cow., 364 [1827].) 

(109.) -•*— When not stated in points or argued.] Exceptions not noticed in 
counsel's points or argued, ai*e deemed waved. (Southerland v. Rose, 47 Barb., 
145 [Gen. T., 1866] ; Cummings y. Mon-is, 3 Bosw., 560 [Gen. T., 1858] ; Pratt v. 
Strong, 3 Keyes, 54 [1866].) 

(110.) Exceptions heard though case contains no evidence.] The appellant 

is entitled to have his exceptions to the referee's conclusions of law heard, though 
the case contains none of the evidence. (Fi^ost v. Smith, 7 Bosw., 108 [Gen. T., 
I860]; Ferguson v. Hamilton, 35 Barb., 427 [Gen. T., 1862].) 

(111.) Denial ofinotionfor Tiew trial — not subject of exception — there must 

he an appeal from the order of denial,] A denial of a motion for a new trial, made 
upon the judge's minute, is not the subject of an exception, and such an exception 
pi*esents no question of fact for review uj/on appeal from the judgment. 

The office of an exception is to point out erroi»s committed by the court during 
the progress of the trial. 

To bring up the case for review upon the facts there must be an appeal from 
the order denying the motion for a new trial. [Matthews v. Meyberg, 63 N. Y., 
656 [1876].) 

(112.) Not the proper way to review the denial of a inotionfor a new trial,] 

An exception to the decision of a motion for a new trial, made upon the judge's 
minutes, is unavailable upon an appeal fix)m the judgment. (Gregg v. Howe, 5 
Jones & Spencer, 420 [Sup. Ct., 1874].) 

(1.13. ) Exception necessary where a inotionfor a new trial is denied. ] "Where 

it is alleged that a verdict is perverse, excessive in amount and contrary to the 
law and the evidence, and a motion for a new tiial is made and judgment is entered 
upon the verdict, such judgment cannot be reviewed in the Court of Appeals 
unless an exception be taken. This rule has not been changed by section 999 of 
the Code of Civil Procedure. (Standard Oil Co. v. Amazon Ins. Co., 79 N, Y., 
506 [January, 1880].) 

(114.) Exception — proper way to retiew order of referee amending plead- 
ing,] The proper mode of i-eviewing the decision of a refei*ee, on a motion to 
strike out an amendment of a complaint, is by excepting thei-^to and appealing 
fi-om the judgment. (Quinby v. Claflin, 77 N. Y., 270 [May, 1879].) 

(115.) Ohjection to evidence— need not he repeated.] After objecting three 

times to the same class of evidence, the objection being on each occasion over- ^ 
ruled, plaintiff neglected to object to the evidence given by a witness. Held, 
that the evidence must be treated as being received under the previous rulings ^ 
and a new objection was not necessary. (Dilliber v. Home Ins. Co., 15 Albany 
Law Jouraal, 311 [Court of Appeals, 1877].) 

(116.) Exceptions to facts — ca>se pr€.<tumed to contain all the evidence. ] On 

exceptions to findings of fact, it must be assumed that the case contains all the 
evidence. (Perkins v. Hill, 56 N. Y., 87 [1874].) 
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(117. ) Exceptions to fifidings of fact — improper, ] Exceptions need not be 

taken to findings of fact ; they are only necessary when findings of law are 
involved. (Metropolitan Gas-Light Co. v. Mayor, 9 Hun, 706 [Gen. T., 1877]; 
Roe V Roe, 14 Hun, 613 [Gen. T., 1878].) 

(118 ) In absence of exceptions an appeal presents no question to the 

court,] In the absence of exceptions an appeal from a judgment presents no 
questions for the consideration of the court, and must be dismissed. (Smith's 
Exrs. V. Starr, 4 N. Y. Weekly Digest, 498 [Court of Appeals, 1877] ; Standard 
Oil Co. V. Amazon, 9 N. Y, W. Dig., 465 [Court of Appeals, 1880].) 

(119.) Request to court to direct a verdict — effect of,] When a defendant 

requests the court to dii-ect a vei*dict in his favor, he thereby assumes that there 
is no dispute as to the facts, and allows the justice presiding to be substituted in 
the place of the jury, and is concluded by his findings. He cannot, therefore, 
upon appeal imder a general exception to the subsequent direction of a verdict 
in favor of the plaintiff, insist that there were questions in the case which should 
have been submitted to the jury. (Strong v. The N. Y. Laundry Manuf. Co., 6 
Hun, 528 ; see Ormes v. Dauchy, 11 N. Y. Weekly Dig., 142 [Court of AppeaJfl, 
1880].) 

(120.) To incompetent emdence — as effective in equitable custions, asactioTis 

at law,] There is no distinction between legal and equitable actions, or between 
actions tried by a jury or a court, in respect to the availability of exceptions 
takeu upon the tiial upon the admission of incompetent evidence. In any case, 
an error in i^eceiving such evidence, if properly excepted to, can only be disre- 
garded when it can be seen that it could do no hai*m. fPoote v. Beecher, 78 
N.^Y., 155 [Sept., 1879].) 

(121 . ) Verdict svbQect to opinion of General Term — exceptions first heard at 

QeTverdX Term,] When a verdict is ordered subject to the opinion of the court at 
General Term, without qualification, the only question at General Term i% which 
pai'ty is entitled to judgment upon the uncontroverted facts ; exceptions cannot 
be heard. Whei*e exceptions are oiniered to be heard at General Term, if the 
exceptions are sustained, a new trial may be ordered. (Durant v. Abendrotiiy 
15 Albwiy Law Journal, 290 [Court of Appeals, 1877].) 

(122.) Negligence, cw conclusion of law — review in Court of AppecUs,] 

When a refei-ee finds negligence as a conclusion of law, Jield^ that though negli- 
gence is usually a question of fact, yet that if there was evidence sufficient to 
sustain a finding that the defendant was negligent, the manner in which the 
refei-ee stated his conclusion would not authoiize the Court of Appeals to reverse 
the conclusion of the refei*ee, and decide as a question of law whether, upon the 
facts found, the defendant was negligent. (Hayes v. Miller, 15 Albany Law 
Journal, 495 [Court of Appeals, 1877].) 

(123.) Where rtferee reserves decision on a question arising on objection — 

exception, how taken,] On a tiial before a i*eferee, a motion was made at the 
close of the evidence, to dismiss the complaint. The motion was not passed upon 
by the referee* at the time, and no exceptio%was taken. Held, that in order to 
raise the question, if the referee refused to rule, an exception should be taken 
to such refusal ; if the motion should be granted, an exception should be taken 
to the decision. (Vanderlip v. Keyser, 15" Albany Law Journal, 186 [Ct. of 
Appeals, 1877] ; Holden v. N. Y. and Erie Bank, 72 N. Y., 286 [January, 1878].) 

See notes under Rule 30. 

(124.) STATEMENT ON APPZSAIi — To OouH of Appeals,^ When a judgw 
ment is rendered by the General Term upon a veitlict taken subject to the 
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opimon of the court and a statement of facts with the questions or conducdona 
of law thereon is prepared as required by section 333 (sub. 2) of the Ck)de, and 
Is made part of the record, the facta presented in the statement are the only 
ones which can be considered upon appeal. (Jaycox v. Cameron, 49 N. T., 645 
[1872].) 

(125. ) Beview in Court of Appeals — statement of facts.] "Where a verdict 

is taken subject to the opinion of the court at (}enei*al Term, the Judgment of the 
G(eneral Term thereon cannot be reviewed in the Court of Appeals unless a 
statement of the fsicts and the conclusions of law is prepared and filed with the 
judgment roll, as prescribed by the Code, section 333. (Reinmiller v. Skidmore» 
59 N. Y., 661 [1875].) 

(126.) SssentiaZ to redevo in Court of AppecUs.] A statement of facts is 

essential to a review in the Court of Appeals. (Bridger v. Weeks, 30 N. Y., 328 
[1864] 5 Leland v. Cameron, 31 N. Y., 115 [1865] ; Doty v. Carolus, 31 N. Y., 
647 [1865] 5 Essex Bk. v. Russell, 29 N. Y., 673 [1864].) , 

(127.) STENOaRAFHBR'S MINVTBS—Use of'-disappr(yo€d.] The prac- 
tice of using the stenographer's minutes as the evidence in the " case " con- 
demned. (Howland v. Woodruflf, 60 N. Y., 73 ; Jewell v. Van Steenburg, 58 id., 
86 [1874] ; Ryan v. Wavle, 4 Hun, 804 [Gen. T., 1875].) 

(128.) Right to use not absolute.^ The rule does not entitle the party 

making the case as a matter of absolute right to the use of the stenographer's 
notes. (Bohnet y. lathauer, 7 Hun, 238 [Gen. T., 1876].) 

(129.) When they control,'] Where in the settlement of a case there is a 

dispute as to words, the stenographer's minutes must controL (Nelson v. N. Y* 
C. and H. R. R. R., 1 Law BulL, 15 [C. P., Sp. T., 1878].) 

See post. Rule 34, Code of Civil Procedui-e, § 1007. 

(130.) ACTS AND aESTUKBS OP YiL'k'sSlBBS— Not presented by case.] 
Evidence consisting of acts and gestures of witness is not pi^esented to appellate 
court by a bill of exceptions, and whei*e it does not present a portion of the 
evidence, the court must assume that such evidence was sufficient to authorize 
the charge by the judge below. (Mahoney v. The People, 3 Hun, 202 [Gen. T., 
1874].) 

(131.) GCNERAL TZIRM — Beview of facts by,] Where the General Term 
has a right to review the facts on appeal fi*om a judgment entered upon the 
report of a referee, it is its duty to pass upon them from the evidence. (Godfrey 
V. Moser, 2 N. Y. Weekly Digest, 483 [Ct. of Appeals, 1876].) 

(132.) COUNTY COURT — Judgment on a report of a referee, in an action 
ecnwmenced in ajfvatAce's courts and retried, how reviewed — motion for new trial 
need not be made in County CouH,] (Cook v. Dairow, 22 Hun, 306 [1880].) 

(133.) VOJNT&— Numerous exceptims — on appeal, duty of couMset to point out 
in his points wpon which he relies.] When numerous exceptions to rulings upon 
evidence are to be passed upon by the court, it is the duty of counsel to aid the 
court by selecting the exceptions upon which he i-elies, and stating tersely in his 
brief the ground upon which they miould be sustained. (Hibbaixi v. Haughian, 
15 Albany Law Journal, 494 [Court of AK)eals, 1877] ; Jewell v. Van Steenburgh, 
58N. Y., 85.) 

(184.) Meaning of the word '* points.**] (Gray v. Schenck, 3 How. Pr., 231.) 
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Rule 33. 

OnittliM? to Hake a Case— Elbct of. 

If the party shall omit to make a case within the time above 
limited, he shall be deemed to have waived his right thereto ; and 
when a case is made, and the parties shall omit, within the several 
times above limited, the one party to propose amendments, and the 
other to notify an appearance before the justice, surrogate or referee, 
they shall respectively be deemed, the former to have agreed to the 
case as proposed, and the latter to have agreed to the amendments as 
proposed. 

Rule 35 of 1858. Rule 42 of 1871. Rule 42 of 1874. Rule 33 of 1877, amended. 

CODE OF CIVIL PROCEDX7RII. 

§ 997. Case on appeal or on ^notion for a new trial — when necessary, 
§ 998. WTien not necessary. 

(1.) FAHiXTRI! to MAEB OABB-^ Appeal cannot be dismissed for.] An 
appeal cannot be dismissed for the failure of the appellant to sei*ve a case and 
exceptions within the time prescribed therefor ; the only effect of the omission is 
to compel the party to argue his appeal on the judgment alone. (Berger v. 
Dubemet, 7 Robt., 1 [Gen. T., 1867] ; Phelps v. Swan, 2 Sweeney, 697 [Gen. T., 
1870] ; Brown v. Hardie, 5 Robt., 678 [Gen. T., 1867] ; Rankin v. Pine, 4 Abb., 
309 [Gen. T., 1857].) 

(2.) FAILX7RI! TO SERVE CASE — Practice on, in Supreime CcmrtJ] The 
practice of disposing of appeals in this court for want of prosecution is as foUows : 
If the appellant fails to serve his case, or to have it settled or filed within the 
time prescribed by the rules, the respondent should apply, on notice, to the 
Special Term to have the case declared abandoned. He should then apply for 
an order to put the case on the General Term calendar, and, on an affidavit of 
the non-service of the appeal papers, and on notice to the appellant for the 
earliest motion day in term, move to strike the cause irora the calendar and fop 
judgment of affirmance. (CaiTaher v. CaiTaher, 42 How., 458 [Gen. T., 1871].) 

(3.) New Yorjc Superior Court — practice m.] This court will no longer 

allow judgments to be affinned on the call of the calendar at General Tei*m, if 
the case has not been settled and tiled (36 How., 366 [1869]); nor can the 
respondent move to dismiss the appeal upon a certified order of >the Special Term 
declanng the appeal abandoned and upon the judgment-roll on file. He should 
apply for an oi*der putting the case on the General Term calendar, and, upon an 
alffidavit, of the non-seryice of the appeal papera, and on notice to the appellant 
' for the earliest motion day in term, move to strike the cause from the calendar, 
and for judgment of affirmance. (CaiTaher v. Carraher, 1 J. & S., 502 [Gen. T., 
1871] ;,S. C, 11 Abb. [N. S.], 338; 42 How., 458 ; Phelps v. Swan, 2 Sweeney, 
696 [Gen. T., 1870] ; Ward v. Central Park, North and East R. R. R. Co., id., 701 
[Gen. T., 1870] ; Sun Mut. Ins. Co. v. Dwight, 1 Hilt., 50 [Gen. T., 1856] ; c(yntraf 
Cetera v. Gi-oupe, 15 Abb., 263 [Gen. T., 1862] ; 8. C. 9 Bosw., 638.) 

(4.) Motion to dismiss — what to he sTiown on.] What should be shown 

on a motkm to dismiss an appeal for not serving papers. (PhelxMS v. Swan, 2 
Sweeney, 696 [Gen. T., 1870J.) 
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(5!) Default — when opened J] A judgment by default, at a General Term, 

dismissing- an appeal for not serving copies of the case in due time, will, on appli- 
cation to the Special Term, be opened, where the appellant shows that the action 
and all the proceedings therein, were wholly neglected by his attorney and 
counsel, in consequence of his being rendered by his habits incompetent to take 
charge of them. (Elston v. Schilling, 7 Rob., 74 [Sp. T., 1868].) 

(6.) Surety, liability o/.] Where an appeal to the General Term is dis- 
missed for a failure to serve the pnnted case and exceptions required by Rule 50 
of the Supreme Coui't, the sureties on the undertaking on appeal given under 
sections 334, 335 of the Code of Procedui*e are liable to the same extent as if the 
judgment had been affh'med. (Wheeler v. McCabe, 5 Daly, 387 [N. Y. Com. 
P., 1874].) 

Ses notes imder Rule 32. 

Rule 34. 
€ise and Bin of Exceptions— Contents — ReseUlenent—ExhiUts. 

A bill of exceptions shall only contain so much of the evidence as 
may be necessary to present the questions of law upon which the 
same were taken on the trial ; and it shall be the duty of the justice, 
upon settlement, to strike out all the evidence and other matters 
which shall not have been necessarily inserted. 

A case or exceptions shaU not contain the evidence in hcec verba, or by 
qttestion and answer, unless ordered by the justice, surrogate or referee by 
or before whom the same shall be settled. But the facts of the case, together 
with the rulings on the trial, shaU be stated in a narrative form, except that 
where it is claimed by eithsr party that any particular testimony should be 
given in haec verba, the justice, surrogate or referee who settles the case shaU 
determine whether or not a proper presentation of the case for review requires 
such portion of the evidence to be so stated in hose verba, in which case the 
case shall be wade accordingly. 

And in case any case or bill of exceptions does not conform to this rule 
the court before which the same shull be brought for review may order the 
same back for resettlement, or may direct that no costs shall be taxed for the 
printing of so much cf the case as it shall deem to have been unnecessarily 
inserted. 

Exhibits shall not be printed at length, unless the justice, surrogate or 
r^eree so direct. 

Rule 36 of 1858. Rule 43 of 1871, amended. Rule 43 of 1874. Rule 34 of 
1877, amended. 
See notes under Rule 82. 

(1.) BLLLGFUXOISPTlONS^Cdnteniaof] A bill of exceptions should only 
eontain a concise statement of facts, presenting the points intended to be relied 
npon as ground of eiTor, or simply so much of the evidence as may appear to be 
requisite for that purpose. (Tweed v. Davis, 1 Hun, 252 [Gen. T., 1874].) 

(2.) JSettlement of — oourt above carmot determime wTiai occurred on the 

9 
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tried — mandamus,] The court cannot determine whether any pai*ticular thing* 
occuri-ed on the tidal, that is necessarily within the province of the justice set- 
tling- the case or bill. He cannot be compelled by mandamus to change his 
decision. (Tweed v. Davis, 1 Hun, 252 [Gen. T., 1874].) 

(3.) One exception on same point, S'ufficient.] If an exception be taken on 

substantially the same state of facts, and on the same point moi*e than once, a 
single statement of it is all that is pi^oper in a bill of exceptiwis. (Tweed v. 
Davis, 1 Hun, 252 [Gen. T., 1874].) 

(4.) Exceptions — to he clearly stated,] It is the duty of an appellant ia 

preparing a bill of exceptions, to see that the points and exceptions upon which 
he relies are con-ectly and cleai'ly stated. (Jewell v. Van Steenbui'gh, 58 N.Y., 
86 [1874].) 

(5.) An escaped prisoner cannot have a Mil of exceptions settled.] A 

piisoner who has escaped cannot compel the coui*t to settle a bill of exceptions. 
(People V. Genet, 50 N. Y., 80 [1875].) 

(6. ) Settled at subsequent tenth — presumption. ] A bill of exceptions settled 

at a teim subsequent to the tnal where there "was no objection made at the time 
of the settlement, or application made to correct the record, upon the ground 
that the bill of exceptions was improperly inserted, will be pi'esumed to have been 
made by consent and an objection first taken on the argument of the case in the 
Court of Appeals will not prevail. (Wood v. The People, 59 N. Y., 117 [1874].) 

(7.) When questions of law only presented — insertion of all the evidence is 

hnproper. ] On the settlement of a case presenting only questions of law the inser- 
tion therein of all the evidence is improper. (Mai*ckweU v. Oceanic Steam Nav. 
Co., 8 Hun, 547 [Gen. T., 1876].) 

(8. ) Not sufficient — where evidence consists of acts. ] Upon the trial of the 

plaintiff in error for robbery in the firet degree, the complainant described the 
alleged robbery, not only by words but by acts, exhibiting to the jury the manner 
and mode of its commission. The judge charged that the evidence of the com- 
plainant was sufficient, if believed by the jury, to justify the conviction of the 
pi*isoner. Upon a wiit of eiTor, held, that, as the bill of exceptions did not pre- 
sent a portion of the evidence, viz., the acts exhibited to the jury, the court must 
assume that such evidence was sufficient to authorize the charge. (Mahoney v. 
The People, 3 Hun, 202 [Gen. T., 1874].) 

(9.) Writ of error — Judgment record.] The writ of eiTor should always 

contain the judgment record as requii*ed by section 4, article 1, chapter 2, title 6 
of volume 2 of the Revised Statutes. (Woodin v. People, 2 N. Y. Weekly Digest, 
291 [Sup. Ct., 1876] ; 6 Hun, 654.) 

(10. ) — Separation of exceptions from the case. ] Separation of exceptions from 
a case and exceptions, to be made in the manner prescribed by the general rules 
of practice. (Code of avil Procedure, § 997.) 



Rule 35. 

FlliDS Exceptions or Case — Clerk not to file nnless ordered to do so by the Court — <Mer 
declaring Case or Exceptions Abandoned. 

Where a party makes a case or exceptions he shall procure the 
same to be filed within ten days after the same shall be settled, 
and signed, or ordered to be filed, or it shall be deemed abandoned 
unless the time is extended by order 
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No case or exception^ to be annexed to the judgment-roll shall 
hereafter be filed by the clerk of the court, unless the same is so 
ordered by the judge or referee who tried the cause. 

And on filing affidavit that such case or exceptions has not been filed, 
and showing the time of the settlement thereof, and the date of such 
order, and that more than ten days have elapsed from the time of 
such order, or from the expiration of the time to which it was ex- 
tended, an order of course may be entered, declaring the same aban- 
doned, and the party may proceed as if no case or exceptions had 
been made. 

Rule 37 of 1858, amended. Rule 44 of 1871, amended. Rule 44 of 1874, 
amended. Rule 35 of 1877. 

CODB OF CIVIL PROCISDnRI!. 

§ 1280. Controversy avinnitted withov^ action — on filing of papef'S it becomes an 
action. 

(1.) ORIGINAIj PAPERS— Jl/tti^ be filed.] Under this rule the moving 
pai'ty must, within ten days after settlement of the case, file with the clerk of 
the court a copy of the case as settled, and the original papers ; that is, the case 
and amendments as they came from the judge or referee, with the coiTections or 
allowances made by him. (Parker v. Lmk, 26 How., 375 [Sp. T., 1864].) 

(2.) EVIDENCI] — Prima facie of the facts stated.] After a case or excep- 
tions shall have been settled and filed with the clerk, it may be taken, m the 
further progress of the action, as prima facie evidence of the facts therein stated, 
(Van Bergen v. Ackles, 21 How., 314 [Sp. T., 1861].) 

(3.) EXTENSION OP TIME — To file ease.] The court has power to enlarge 
the time to file exceptions and serve a case, notwithstanding the prescribed period 
for BO doing has elapsed. (Strong v. Hardenburgh, 25 How., 438 [Gen. T., 1862] ; 
Sheldon v. Wood., 14 id., 18 [Sp. T., 1857]; Bortle v. Mellon, 14 Abb., 228 [Sp. 
T., 1862]; see Beach v. Gi-egory, 3 id., 78 [Gen. T., 1856] ; S. C, 2 id., 204.) 

(4.) Does not extend tirne to appeal.] An extension of the time to file and 

serve exceptions, or to serve a case with exceptions, does not extend the time 
to serve a notice of appeal ; nor does an extension of the time to appeal, per se, 
extend the time to file and serve exceptions, or a case with exceptions. (Sails v. 
Butler, 27 How., 133 [Gen. T., 1863].) 

Rule 36. 

Issne of Fact— Neglect to Mwg to trial, in First District— • Causes where Defendant la 

Under Arrest preferred. 

Whenever an issue of fact triable by a jury, in any action pending 
in any of the courts in the first district, has been joined, and th^ 
plaintiff therein shall fail to bring the same to trial according to the 
course and practice of the court, the defendant, at any time after 
younger issues shall have been tried in their regular order, may 
move at Special Term for the dismissal of the complaint with costs. 

If it be made to appear to the court that the neglect of the plain- 
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tiff to bring the action to trial has not been unreasonable, the court 
may permit the plaintiff, on such terms as may be just, to bring the 
said action to trial at a future term or circuit. 

Whenever in any action an issue shall have been joined, if the 
defendant be imprisoned under an order of arrest, in the action, or 
if the property of the defendant be held under attachment, the action 
shall be placed on a prefeiTed calendar. 

Rule 45 of 1874. Rule 3(5 of 1877, amended. 

CODB OF CIVIIi PROOEDURE. 

§ 791, svb, 10. Preference on calendar where defendant is under arrest. 

§ 792. Preference in the case of inandaimbs or prohibition, 

§ 793. Where the preference depends v/pon facts which do not appear — order on 

m)twe necessary. 
§ 794. Effect of a cause being passed on the day calendar in New York county. 
§ 795. Note of issue to state when it was parsed. 
§ 821. Dismissal of complaint for failure fo serve summons upon co-defendant 

of applicant. 
§ 822. Where plaintiff unreasonably neglects to proceed in the action. 
§ 978. Arrangetnent on calendar and disposition of issues. 
§ 979. Disposition of the issues when no jury is present. 
§ 980. Either party tnay bring the issues to triaL 

(1.) FAXLURE TO PROSECUTE — Dismissal — As to rule in districts other 
than the first.] In action in which there is but one defendant, his only remedy 
for the failure of the plaintiff to bring the cause to trial, is to notice it for trial 
On his part and take judgment of dismissal if the plaintiff fail to appear when 
called. (Winchell v. Martin, 14 Abb. Pr. [N. S.], 47 [Sp. T., 1872], and note; 
see Society for Ref., etc., v. Newberger, 2 Law Bulletin 93 [1880].) 

(2.) WJiat not sufficient delay to justify a dismissal.] What is not such 

delay in moving to dismiss for want of prosecution as will defeat the motion. 
(Hawley v. Seymour, 8 How., 96 [C. and Sp. T., 1853].) 

(3.) Remedy where the case is not at issue.] A remedy where the case is 

not at issue as to all the defendants. (Monis v. Crawfoi*d, 16 Abb., 124 [Gen. 
T., 1863].) 

(4.) MOTION TO DISMISSS — iVoper, although the dtfendant has served 
a cross notice of trial.] Although the defendant serves a cross notice of 
trial, but the cause is never put upon the calendar, he is at liberty to move at 
Chambers to have the cause dismissed for want of prosecution. (Chilcott v. 
Waddingham, 1 Law Bulletin, 50 [Sp. T., 1879] ; see, however, Miller v. Ring, 18 
Abb., 244 [Sp. T., 1864] ; Fuller v. Sweet. 9 How., 74 [Sp. T., 1853] ; Thompson 
v. Krider, 8 How., 248 [Sp. T.. 1853] ; Moeller v. Bailey, 14 How., 359 [Sp. T., 
1855].) 

(5.) Defendant may move without giving notice of trial.] Defendant may 

move to dismiss without being himself bound to give notice of , trial (Roy v. 
Thompson, 8 How., 253 [Sp. T., 1852].) 

(6.) Where both parties notice for trial — neith^ can move.] Neither 

party can move to dismiss where both notice the cause for trial. (Thompson v. 
Krider, 8 How., 248 [C. and Sp. T., 1853] ; Moeller v. Bailey, 14 How., 359 [Sp. 
T., 1855].) 
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(7.) The ffranting of the inotUm is in the discretion of the covH,] It is 

discretionary with the court to grant or i-efuse an application to dismiss the com- 
plaint for want of prosecution. (Osborne v. Sellick, 5 Weekly Dig., 589 [Sp. T., 
1878] ; Perkins v. Butler, 42 How.. 102 [Sp. T., 1871].) 

(8.) Motion Twt proper 9 pending a stay of plmntiff's proceedings J] A 

motion to dismiss for want of prosecution, cannot be made pending a stay of 
plaintiff's proceedings, until the payment of the costs of a former action. (Unger 
V. Foi-ty-second St. R. R. Co., 30 How., 443 [N. Y. Supr. Ct., Sp. T., 1866].) 

(9.) Om of several defendants may tnove to have the complaint dismissed as 

to hhn,] Whei-e thei-e are several defendants and the plaintiff fails to pix)8ecute 
his action, one defendant may move to have the complaint dismissed as to him. 
(Wai-d V. Dewey, 12 How., 193 [Sp. T., 1854]; Salters v. Pruyn, 15 Abb., 224 
[Sp. T., 1862].) 

(10.) TVhat the defejidant must show on tTie ^notion,] The defendant on the 

motion must show that the cause was at issue, so that it could have been noticed, 
and that yoimger issues were tried. (Roy v. Thompson, 8 How., 253 [Sp. T., 
1852].) 

(11.) A dismissal is ajudgmentfor defendant.] A dismissal for want of 

prosecution is a judgment in favor of the defendant. (Tillspaugh v. Dick, 
8 How., 33 [Sp. T., 1853].) 

(12.) Effect of one of several dtfendants dying.] As to the effect of the 

death of one of several defendants, see Chapman v. Foster, 15 How., 241. 

(13.) That plaintiff is dead, and no representatives can be found, no 

excuse.] It is no excuse for a motion to dismiss for want of prosecution, that the 
plaintiff is dead, and no representative can be found. (Crawford v. Whitehead, 
1 C. R. [N. S.], 345 [Sp. T., 1851].) 

(14.) Rtfusal of r^eree to proceed unless his fees are paid — a grouiid for 

di»inissal.] Where a referee i*efused to j»roceed with the trial unless his fees 
wei*e secured to him, the defendant, after two years, moved to dismiss for want 
of prosecution, and the action was granted, unless the plaintiff should proceed 
within ninety days. (Ellsworth v. Brown, 16 Hun, 1 [Gen. T., 1878].) 

(15.) Definition of ** trial " or ** Jiearing.**] For the meaning of the word 

" trial " or " hearing " in section 791 of the Code of Civil Procedure, see Hoffman 
y. Conaor, N. Y. Dally Register, June 12, 1878. 

Rule 37. 

Htttce for ArgiMCBt andtf HttiMS — U €ise •t Defanlt ~ Order to Show Caue— 
Order, where Retimahle — Effect of Order SUjins Proeeediop when Made withia 
Urn d«j8 of arcilt — Irregilaritlesto he Staled— J ndgaeat hyDefailt inDiforce 
Cases. 

All questions for argument, and all motions shall be brought 
before the court on a notice, or when a notice less than eight days 
is prescribed by the judge or court, under section 780 of the Code, 
by an order to show cause, and if the opposite party shall not appear 
to oppose, the party making the motion or obtaining the order shall 
be entitled to the rule or judgment moved for, on proof of due ser- 
vice of the notice or order and papers required to be served by him, 
unless the court shall otherwise direct. 
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Such order to show cause shall in no case be granted unless a 
special and sufficient reason for requiring a shorter notice than eight 
days shall be stated in the papers presented, and the party shall, 
in his affidavit, state the present condition of the action, and whether 
at issue, and, if not yet tried, the time appointed for holding the next 
Trial Term or Circuit where the action is triable. The order shall 
also (except in the first judicial district) be returnable only before 
the judge who grants it, or at a Special Term appointed to be held 
in the district in which the action is triable. 

No order, except in the first judicial district, served after the action 
shall have been noticed for trial, if served within ten days of the 
Circuit or Trial Term, shall have the effect to stay the proceedings 
in the action, unless made at the Circuit where such action is to be 
tried, or by the judge who is appointed, or is to hold such Circuit or 
Trial Term, or unless such stay is contained in an order to show 
cause returnable on the first day of such Circuit, in which case it 
shall not operate to prevent the subpoenaing of witnesses or placing 
the cause on the calendar. 

When the motion is for irregularity, the notice or order shall 
specify the irregularity complained of. 

This rule, so far as it permits a judgment by default, or by the 
consent of the adverse party, shall not extend to a complaint for a 
divorce, or limited separation, or to annul a marriage. 

Rule 89 of 1858. Rule 46 of 1871, amended. Rule 46 of 1874, amended. Rule 
37 of 1877. 

OODB OF CIVIL PROOBDURB. 

} 767. An order defiwd. 

} 768. A motion defined, 

} 769. Where motions in the Sv/pre^ne Cmrt shovld he heard. 

} 770. Where motions shovXd he heard in New York city, 

} 771. T}'ansfer of rmtion from (me judge to another. 

J 772. What judges may maJce orders out of court. 

§ 773. Orders hy county judges. 

§ 774. Heview of order hy another court. 

} 775. Stay of proceedings — when Tiot to exceed l^wenty days. 

} 776. SecoTid application for the same order. 

§ 778. Penalty for violating the last section. 

§ 779. Costs of motion, how collected -- stay of proceedings. 

§ 'i^' Notice of motion to he eight days— vmless an order to am) came he mad^ 

§ 796. Notice or other paper may he served personaUy. 

§ 797. Other modes of service alUmed. 

§ 798. Double time when served through the post-office. 

§ 799. When proper to he served on the attorney. 

} 800. When service may he made on clerk for a non-resideni. 

} 801. Service through hraw^ post-office in New York city. " 

S 885. Deposition of witnesses to he used on motion^ how taken, ete. 
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$§ 986 - 989. Motion for chwn/ge of place of trial, 

\ 1229. In CLCtionsfor divorce, etc,, judgments can he rendered ovly hy the court. 

§ 1233. Motion for judgment on special verdict, 

} 1234. On verdict subject to opinion of court, 

§ 1282. Motion to set aside judgtnsnt for irregularity, token it may he heard. ^ 

{ 1353. Upon whal papers an appeal sJiould be heard. 

} 1355. Hearing, etc., at the Gen>eral Term. 

} 1381. Motion for leave to issue execution after death of judgment debtor. 

{ 1564. Motion for paymmt of money, in partition. 

} 1997. Motion in proceedings for State writ — same as in actions. ^ 

§ 2075. Motion to set oMde mandamus. 

§ 2097. Motion to quash, etc., writ of prohibition. 

§ 2227. MotUmfor new trial — judgment on denial of 

{ 2373 et seq. Motion to confirm, etc., award of arbitrators, 

§§3236-3251. Costs of motion. 

§ 3277. Motion for judgment for not filing security for costs. 

(1.) ORDZIR TO SHOW OAUBB — Where returnable.] An order to show 
cause, retui*nable at Special Term, must be grained at Special Term ; and one re- 
turnable before a judge out of court must be made by the judge before whom it is 
returnable. (Hasbrouck v. Ehiich, 7 Abb., 76 [Sp. T., 1858]; Merntt v. Slocum, 
6 How., 3.^0 [Sp. T., 1851].) These cases were decided piior to the adoption of the 
above rule, and of Rule 39 of 1858, and would seem to be in conflict with the last 
sentence of its second pai*agi*aph. 

(2.) Order retv/mable on /Sunday — void."] An order returnable on a 

Sunday is void. (Ai-ctic Fire Ins. Co. v. Hicks, 7 Abb., 204 [Gen. T., 1858].) 

(3.) When made.] An oi*der to show cause, prescribing a shorter notice 

than eight days, or dispensing with it altogether, should only be made in excep- 
tional cases. (Androvette v. Bowne, 4 Abb., 440 [Sp. T., 1857]; S. C, 15 
How., 75.) It must be i-etumable the first day of the term. (Power v. Village 
of Athens, 19 Hun, 165 [1879].) 

(4.) Not proper when defendant is Tvot under arrest.] Where the defend- 
ant is not in custoily, a motion to vacate an oi*der of arrest should not be made on 
an oi-der to show cause. (GaiTet v. Humier, 1 Law Bull., 42 [Sp T., 1879].) 

(5.) Not proper to bring on motion already noticed for a different place.] 

After a motion has been noticed, it is irregular for the advei-se party to attempt, 
by an order to show cause, to require the moving party to bring on his motion 
at a different place fi*om that fixed by the notice. Any i*eason why the motion 
should not be heard' at the place fixed in the notice, is matter to be pi-esented to 
the court at such place. (Thoini)son v. Erie R*way Co., 9 Abb. [N. S.], 233 [Sp. 
T., 1870].) 

(6.) Amended nun>e pro tunc.] Order to show cause, when it may be 

amended nunc pro tunc. (Suydam v. Belknap, 1 Law Bull., 41 [Sp. T., 1879].) 

(7.) Defective order to show cause — not set aside after an admission of ' 

service given.] An order to show cause, which does not expressly dii'ect that less 
than eight days* service shall be sufficient, will not be set aside alter the party 
has given an admission of due service of the order. (Anonymous, 3 Abb. N. C, 
51, note [Sp. T.. 1877].) 

(8.) Does not indicate any opinion on ifie part of the court.] An order to 

show cause is in effect, merely a short notice of motion, and is not to be regarded 
as an indication of any opinion by the court upon the merits of the application. 
(Thompson v. Erie R. R. Co., 9 Abb. [N. S.], 233 [Sp. T., 1870].) 
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(9.) Powers of county judge, conaiderecL] Power of the county judge, of 

tlie county in which the attorney for the applicant resides, to grant an order to 
show cause, returnable at Special Term, why an order appointing a receiver in 
supplementary proceedings should not be vacated, considei-ed (Vandenbui'gh 
V. Gaylord, 7 Wk. Dig., 136 [Sp. T., 1878]; see Code of Civil Pi-ocedui-e, § 773.) 

(10.) County judge — wlien he cannot grant i^.] Where a county judge 

granted an order to show cause why an ex paHe order, previous y made by him, 
should not be modified, and after hearing counsel for both parties gi'anted the 
modification, held* that the modification was ineffectual, because ordered on aeon- 
tested motion. (Parmenter v. Roth. 9 Abb- [N. S.], 885 [Ct. of App., 18701.) 

(11.) STAY OP PROCEEDINGS— TV lien granted, in order to allow party 
to move for a special jury.] A stay of proceedings to enable a party to move for 
a special jury should not be granted, except at the Ti'ial Term, or by the justice 
assigned to hold that part of the Trial Term upon whose calendar the cause is 
placed. (Walsh v. Sun Mut. Ins. Co., 2 Robt., 646 [Sp. T., 1864] ; S. C, 17 
Abb., 356.) 

(12.) Successive orders staying more than twenty days — improper,'] Suc- 
cessive ordei*s staying proceedings for more than twenty days each are irregular. 
(Mills V. Thursby, 11 How., 114 [Sp. T., 1852] 5 Marvin v. Lewis, 12 Abb., 482 
[Sp. T., 1861].) 

(13. ) JSxtension of time to answer is not a stay of proceedings,] An order 

extending the time to answer is not a stay of proceedings. (Sisson v. Lawrence, 
16 Abb., 259 A [Sp. T., 1862]; Id., 25 How., 435; Washboume v. Langley, 16 
Abb. Pr., 259 [Gen. T., 1863].) 

(14.) ExteTision of time to ina^e ca^e is not a stay of proceedings.] An 

extension of time to make a case and exceptions is not a stay of proceedings. 
(Thompson v. Blanchard, 1 C. R., 105 [Sp. T., 1849] 5 Hoff" v. Bennett, 2 id., 139 
[Chamb., 1850] ; Sails v. Butler, 27 How., 133 [Gen. T., 1863].) 

(15.) When it ceases to operate. ] A stay of proceedings ** until the further 

order of the court,'* does not cease to operate until a further oi-der is actually 
entered. (Ackroyd v. Ackroyd, 3 Daly, 38 [Com. Pleas, 1869].) 

(16.) When a stay is not terminated by the decision.] Where a plaintiff's 

proceedings had been stayed until a motion was decided, and the decision of that 
motion contained a continuance of the stay, and the plaintiff entered judgment 
before the service of a copy of the order made upon such decision, held, that 
the judgment was irregularly entered and should be vacated. (Warren v. Wen- 
4ileU, 13 Abb. Pr., 187 [Sp. T., 1861].) 

<17.) When a decision terminates the stay, before service of the order.] 

Binder an order to show cause with a stay of proceedings until the decision of the 
iigsilon, a decision terminates the stay before the service of the order made 
thei-eon. (Parmenter v. Roth, 9 Abb. [N. S.], 385 [Ct. App., 1870].) 

{18.) Non-pay7nent of costs of motion an cibsolvte stay.] Where the costs 

of A motion are not paid, the party in default is absolutely stayed from the time 
of the eervice of the order. (Seward v. Wilson, 3 Abb. N. C, 50 [Sp. T., 1877] ; 
Lyons v. Murat, 54 How., 23 [Sp. T., 1877].) 

(19.) No presumption that the costs of a motion are paid.] No presump- 
tion exists in favor of the party against whom the costs of a motion are awarded 
that such costs have been paid. (Ager v. Ager, 1 Law Bull., 2 [Sp. T., 1878].) 

(20.) Stay for non-payment of costs waived by notice of trial.] The stay 

for non-payment of costs is waived by giving notice of trial. (Woodbridge v. 
Nelaon, 1 Law Bull., 27 [B'klyn Cir., 1879].) 
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(21.) IRREQUIiARITY — W?iat is not a motion to set aside for irregularity. 1 
Where the notice of motion was " to set aside the judgment for irregularity in 
this, to wit : in entering up judgment and filing a record thei>eof, subsequent to a 
full and complete settlement, and for such further relief," etc., held not to be a 
motion to set aside the judgment for irregularity merely, and therefore the order 
made upon such motion was appealable. (Marquat v. Mulvy, 9 How. Pr., 460 
[Gen. T., 1854].) 

(22.) What are irregtUarities — wTiat laches fatal.] On a motion to set 

aside a judgment taken by default for iiTegularity, because the complaint was 
not sworn to, and because there was no legal evidence of the service of the sum- 
mons, which was made upon the managing agent of the defendants, there being 
no affidavit annexed verifying the signature of the agent who gave an admission 
of service, Jield, that these were irregularities which should have been taken 
advantage of promptly and at the first opportunity. The delay in moving was 
fatal to the motion in this respect. Under the facts and circumstances presented, 
the plaintiff was allowed to amend nu7ic pro tunc by tiling his affidavit of verifi- 
cation of the complaint, and was also allowed to annex an affidavit verifying the 
signature of the agent of the defendants. (Jones v. U. S. Slate Co., 16 How. Pr., 
129 [Sp. T., 1857].) 

(23.) Entry of several judgment on joint indebtedness — amended after one 
year. ] The entry of a several judgment on a joint indebtedness is a mere irregu- 
larity, and may be amended after the expiration of a year. ( Judd Linseed and 
Spenn Oil Co. v Hubbell, 19 Alb. Law J., 337 [Ct. Appeals, 1879].) 

(24.) Defects in the summons and copy paper served are irregularities and 

mtcst be specified.] Defects in a summons and a copy of papers Bei*ved are mere 
irregularities and if not i*elied on in the notice of motion cannot be regarded. 
The same rule applies in case of an order to show cause, as well a^ of a notice of 
motion. (Skinner v. Noyes, 7 Robt., 228 [Sp. T., 1867].) 

(25.) Objection that the return day in order of arrest has been changed — 

m,ust be specified.] Where orders of arrest are sought to be vacated on the 
ground that the return day has been changed the irregularity should be pointed 
out in the moving papei*s. A statement in the defendant's affidavit that at the 
time of his arrest the orders had no legal effect, for the reason that the return 
day had expired, is not a sufficient notice of the particular gi'ound relied upon. 
(Lalor V. Fisher, 2 Robt., 669 [Supr. Ct., Gen. T., 1864].) 

(26.) To what case the rule is n>ot applicable.] Where a party by motion 

seeks relief from a sale of mortgaged premises made by a* referee upon the 
assumption that a regular judgment existed under which the referee was 
duly ai)pointed, and that he had given the requisite and usual notice of sale and 
proceeded to offer the premises thereunder, and executed his deed in pursuance 
of the sale so made by him, no question as to technical or fonnal irregularities 
reqmred by Rule 46 to be specified in a notice of motion arises, and the rule 
does not apply. (Kellogg v. Howell, 62 Barb., 280 [Sp. T., 1872].) 

(27 ) Objection that an execution vxis issued after five years without leave.] 

On a motion to set aside an execution on the ground that it was issued more than 
five years from the entry of judgment without leave of the coui't, the ground of 
the irregulanty must be stated in the notice of motion or order to show cause. 
It is not sufficient if stated in the moving papers only. (Montrait v. Hutchins, 
49 How., 105 [Sp. T., 1875].) 
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ThefolU/uAng irregvlaritiea Tieed w)t he specified : 

(28.) l8suiiiganeax<niii(minviolationofastayofproc€edinff8.'\ (Jackson 

V. Smith, 16 Abb., 201 [Gen. T., 1863] ; S. C, 25 How., 476.) 

(29.) Entering judg^nent on an answer regarded as fHrnUms, as if wpcm, a 

i^fatfctt.] (Decker v. Kitchen, 21 Hun, 332 [1880].) 

(30.) Ai'wrisdictwMildefect.'\ (Blake v. Locy, 6 How., 108 [Sp. T., 1850].) 

(31.) A motion to open a sale on the ground of surprise or mistake.'] (Kel- 
logg V. Howell, 62 Barb., 280 [Sp. T., 1872].) 

(32.) Judgment entered ov, irregular confession — a Tnotion to va,cate is not 

a Tnotion for irregularity within the rule.] A motion by a ci-editor to vacate a 
judgment by confession entei*ed against his debtor founded on the ground that 
the statement is insufficient to authoiize a judgment to be entered, is not a motion 
for irregulaiity within the rule requiiing the notice or order to show cause to 
specify the irregularity complained of. (Winnebrenner v. Edgerton, 8 Abb. Pr., 
419 [Gen. T., 1859] 5 S. C, 8 Abb., 419.) 

(33.) — Motion denied, if irregularity is not specified in a motion to set aside 
a judgment.] It is sufficient ground for denying a motion to set aside a judgment 
for irregularity that the irregularity complained of is not specified in the notice 
of motion. (Lewis v. Graham, 16 Abb. Pr., 126 [Gen. T., 1863J.) 

(34.) Must he specified in th€ notice of motion or order to show cause.] 

Where the motion is based upon an in^egularity, it must be specified in the 
notice or order. (People v. Kenhey, 2 Hun, 346 [Gen. T., 1874]; Graham v. 
Knckney, 7 Rob., 147 [Sp. T., 1867] ; Lewis v. Graham, 16 Abb., 126 [Gen. T., 
1863]; Barker v. Cook, 40 Barb., 254 [Gen. T., 1863]; S. C, 25 How., 190; 16 
Abb., 83 ; Selover v. Forbes, 22 How., 477 [Sp. T., 18^9] ; Harder v. Harder, 26 
Barb., 409 [Sp. T., 1858] ; Perkins v. Mead, 22 How., 476 [Sp. T., 1867] ; Roche 
V. Ward, 7 id., 416 [Sp. T., 1853] ; Coit v. Lambeer, 2 Code Rep., 79 [Sp. T., 
1849].) 

(35.) Not sufficient to state in moving affidavits only.] On a motion to set 

aside an execution on the ground that it was issued more than five years fi*om the 
entry of judgment, without leave of the coiu't, the iiTegularity must be stated in 
the notice of motion or order to show cause. It is not sufficient if stated in the 
moving affidavits only. (Montrait v. Hutchins, 49 How. Pr., 105 [Sp. T., 1875].) 

(36.) When suffi^cient on appeal, if stated in m>ovi7ig affidavits only ] An 

order will not be I'evei'sed on appeal because the ground was not sufficiently 
X)ointed out in the- notice of motion, if it was fully stated in the moving affidavits 
and distinctly sought to be met by the opposing affidavits, and was actually dis- 
cussed in the court below. (lAvermore y. Bainbridge, 14 Abb. Pr. [N. S.], 227 
[Gen. T., 1873].) 

(37.) AppeaZ — presumption on, when irregularity is Tiot mentioned.] 

Where the in-egularity is not specified in the notice, and the motion is denied, the 
court, on appeal, may presume that the motion was denied on the ground of the 
defect in the notice. (Lewis v. Graham, 16 Abb., 126 [Gen. T., 1863].) 

(38.) -_ Order m>t reversed on appeal, hecause the ground of the motion was not 
specified in ths notice.] An order will mot be reversed on appeal because the 
ground was not sufficiently pointed out in the notice of motion, if it was fully 
stated in the moving affidavits and distinctly sought to be met by the opposing 
affidavits, and was actually discussed in the court below. (Livermore v. Bain- 
bridge, 14 Abb. [N. S.]. 227 [Gen. T., 1873].) 

(39.) Presumption that a motion was denied, hecause the irregularity was 

not specified.] Whei-e the in-egularity is not specified in the notice, and the 
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motion is denied, the court, on appeal, may presume that the motion was denied 
on the ground of the defect in the notice. (Lewis v. Graham, 16 Abb. Pr., 126 
[Gen. T., 1863].) 

(40.) All oljectioTis — to he presented in one motion.] A party complain- 
ing" of any proceeding in a cause must embody all his objections in one motion ; 
the court will not permit him to make separate motions for each objection he 
may have to make. (Desmond v. Wolf, 1 Code Reporter, 49 [Sp. T., 1848].) 

(41.) Motion not extended beyond Vie objects specified.'] A motion cannot 

be extended to objects not specified in the notice, i. e., a motion to set aside an 
execution will not be extended to the judgment. (Alexander v. Esten, 1 Cai., 
152 [1803].) 

(42.) IiACHiBS — In numingy fatal.] To take advantage of a mere irregularity 
it is necessary to move at the earliest opportunity, or to show an excuse for not 
doing so. (Lawrence v. Jones, 15 Abb. Pr., 110 [Gen. T., 1862].) 

(43.) Motion to set aside for irregutaaity must be made promptly,] A 

motion to set aside, any proceeding on the ground of in^egularity must be made 
promptly and before the moving party takes any other step in the cause. (Persse 
V. VTillet, 14 Abb., 119 [Sp. T., 1862].) 

(44.) Formal objections waived, if not taken at once,] ^ AU objections to the 

bringing on a motion must be made before the gi*ounds of it are entered into 5 if 
not, they will be considered as waived. (Roosevelt v. Dean, 3 Caines, 105 [1806].) 

(46.) — What precludes an application to set a>side for irregularity,] No 
application to set aside proceedings for irregularity merely will be allowed, unless 
made within a reasonable time, nor whei'e the pai'ty applying*has taken a fresh 
step after knowledge of the irregularity. (Low v. Qraydon, 14 Abb. Pr., 444 
[Chambers, 1862].) 

(46.) WJiat laches in moving to set a^ide a referees rep<yrt is fatal,] A 

delay of about seven months in making a motion to set aside a report of a referee 
for irregularity, although it was claimed that a substantial right was involved, 
held, fatal to the motion. (Patterson v. Graves, 11 How. Pi\, 91 [Gen. T., 1854].) 

(47.) Laches of clerk in entering orders — not to pr^vdice parties.] It is 

the clerk's duty to enter orders of the court without any special dii*ection to that 
effect, and his delay or omission to make actual and speedy entiy of orders in 
the minutes will not be allowed to pi*ejudice the substantial right of parties. 
(The People v. The Central City Bank, 53 Barb., 412 [Gen. T., 1867].) 

(48.) PIjAOB of making MOTION —' /Stipulation to hear inotion in any 
c(ninty.] Counsel may agree to have a motion in the Supreme Court heard and 
decided at a Special Term in any county. (Rice v. Ehele, 65 Bai-b., 185 [Gen. T., 
1873] ; S. C, 46 How. Pr., 153.) 

(49. ) Motkm to set aside a svbstitvted service — where to be rruide, ] A motion 

to set aside a substituted service of summons should only be made in the district 
in which the action is triable, or, a comity adjoining that. (McCarthy v. 
McCarthy, 54 How., 97 [Sp. T., 1877].) 

/50.) - One motion in several actions in several districts.] Where one motion 

is necessarily made in several actions pending in diffei-ent judicial districts, it 
may be made in one place. (PhUUps v. Wheel6r, 16 Abb. [N. S.], 242 [Gen. T., 

1874].) 

(51.) Moticm to consolidate actions in different districts, where m4zde.] 

A motion to consolidate several actions may be made anywhere in the district 
containing the county in which any one of the actions is tiiable. (Percy T. 
Seward, 6 Abb., 826 [Sp. T., 1868].) 
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(62.) — Code of CivU Procedure^ section 401, «rf). 4.] The provision of sub- 
division 4 of section 401 of the Code of Procedure, requiring motions on notice 
to be made in the district in which the action is triablQ, or in a county adjoining- 
that in which it is triable, cannot be invoked to pi'eclude a motion in several 
actions not being triable in the same distiict nor in adjoining counties. (Phillips 
V. Wheeler, 16 Abb. [N. S.], 242 [Gen. T., 1874].) 

(53.) In the first district, a inotion in an action triable in another district 

is improper.] In the finst district the Special or General Terms of the Supi-eme 
Court cannot hear a motion upon notice in an action triable in another distiict. 
(Harris v. Chirk, 10 How., 415 [Sp. T., 1854] ; Canal Bank v. Hanis, 19 Barb., 
687 [Gen. T., 1855].) 

(54.) Moving papers need not show that motion is in proper county.] It is 

not necessary that the moving papera should show that the motion is made in the 
proper county. (Newcombe v. Reed, 14 How., 100 [Sp. T., 1856] ) 

(55.) Motion to vacate an order of arrest.] Section 668 of the Code of 

Civil Procedui-e does not abrogate the provisions of section 769 of the Code, 
requiring motions to be made in the judicial district or an adjoining county. 
(Sutton V. Sabey, 22 Hun, 557 [1880].) 

(56.) Motion to dismiss an appeal, to be inade at Ghfneral Term.] A motion 

to dismiss an app6al for irregularity should be made at the General Tenn." 
(Bamum v. Seneca Co. Bank, 6 How., 82 [Sp. T., 1851] ; see as to costs of such 
motion, Williams v. Fitch, 15 Barb., 654 [Gen. T., 1853].) 

(57. ) RENE WAIj OP MOTION -—Leave necessary. ] A motion denied upon the 
merits cannot be renewed without leave. (Mayor of New York v. Conover, 25 
Barb., 514 [Sp. T., 1857] ; S. C, 5 Abb., 252; Cazneau v. Bryant, 6 Duer, 668 
[Sp. T„ 1857] ; S. C, 4 Abb., 402 ; Mills v. Thursby, 11 How., 11*4 [Sp. T., 
1852] 5 Bellinger v. Martindale, 8 id., 113 [Sp. T., 1853] ; Snyder v. White, 6 id., 
321 [Sp. T., 1851] ; Bowman v. Sheldon, 5 Sandf., 657 [Sp. T., 1852] 5 Willett v. 
Fayerweather, 1 Barb., 73 [Sp. T., 1847] 5 Dodd v. Astor, 2 Barb. Ch., 3y5 [1847] ; 
Pike V. Power, 1 How., 164 [Sp. T., 1845]; Harker v. McBiide, id., 108 
[Sp. T., 1845] ; Dollfus v. Frosch, 5 Hill, 493 [Sp. T., 1843] 5 Mitchell v. Allen, 
12 Wend., 290 [1835]; Allen v. Gibbs, id., 202 [1834]; Hoffman v. Livingston, 
I John. Ch., 211 [1814]; Dunn v. Meserole, 5 Daly, 434 [Com. Pleas, Gen. 
T., 1874].) 

(58.) A motion oruse denied — cannot he renewed on fresh papers.] A motion 

once denied cannot be renewed, even on fresh papera presenting further evi- 
dence, without leave. (Shultze v. Rodewald, 1 Abbott's New Cases, 335 [Sp. T., 
1876].) 

(59.) On new facts.] A motion should not be denied merely on the ground 

that a motion of the same nature has already been made and denied, if new facts 
are presented at the second hearing, such as would be gi'ound for giving leave to 
renew. (People ex rel. Wilbur v. Eddy, 3 Lans., 80 [Gen. T., 1870] ; Butts v. 
Burnett, 6 Abb. [N. S.], 302 [Sp. T., 1869] ; Bank v. Moore, 5 Hun, 624.) 

(60.) On different facts.] Where a different state of facts has arisen since 

the firet motion, a new motion, based upon these facts, may be made as a matter 
of right. (Id.; Erie R. R. Co. v. Ramsey, 57 Barb., 449 [Gen. T., 1870].) 

(61.) On Tiewly discovered facts.] A motion may be made to vacate or 

modify, founded on mattera aiising or discovei*ed since the tii-st motion, when 
no laches are imputable to the moving party. (Cazneau v. Bryant, 6 Duer, 668 
[Sp. T., 1857] ; S. C, 4 Abb., 402.) 

(62.) Renewal not granted on grounds^ known when the original motion waa 
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made.] A renewal of a motion to open a judgment taken by default -cannot be 
entertained on the ground of a defense which was known to defendant when the 
oiiginal motion was made. He should have stated at that time all that was nec- 
essary to secure his success. (Pattison v. Bacon, 12 Abb. Pr., 142 [Sp. T., 1861]; 
Lovell V. Martin, 12 Abb., 178 [Sp. T., 1861] ; Schlemmer v. Myerstein, 19 How., 
412 [Sp. T., I860].) 

(63.) Not upon eumulative papers.] A motion can only be renewed upon 

new grounds, and not upon mere additional or cumulative papera. (Bascom v. 
Feazler, 2 How., 16 [Sp. T., 1845] ; Ray v. Connor, 3 Edw. Ch., 479 [1841].) 

(64.) Leave to renew — disaretionary.] Leave to renew a motion is discre- 
tionary. When granted. (Hall v. Enmions, 9 Abb. [N. 8.], 370 [Ct. of App., 
1870] ; Livingston's Petition, 2 Abb. [N. S.], 2 [Ct. of App., 1866] ; S. C, 34 N. 
Y., 6:5.) 

(65.) WTien leave will be granted.] It is discretionary with the court to 

allow a renewal of a motion on the same or additional papers, and its decision 
"will not be reviewed on appeal. (Smith v. Spalding, 3 Rob., 615 [Gen. T., 1864] ; 
S. C, 30 How., 339 ; White v. Monroe, 33 Barb., 650 [Gen. T., 1861] 5 S. C, 12 
Abb., 357 ; Marvin v. Lewis, id., 482 [Sp. T., 1861].) 

(66.) As to when leave to reargue will be granted.] (See BoUes v. Duff, 56 

Barb., 567 [Gen. T., 1870] ; Webb v. Groom, 6 Rob., 532 [Sp. T., 1866]; Men-ill 
V. Merrill, 11 Abb. [N. S.], 74 [Sp. T., 1871].) 

(67.) When leave will not be granted.] Leave to renew will not be granted 

to enable a party to present facts which were known to him at the time of the 
original motion. (Pattison v. Bacon, 12 Abb., 142 [Sp. T., 1861] ; S. C, 21 How., 
478; Schlemmer v. Myerstein, 19 id., 412 [Sp. T., I860]; Lovell v. Mai-tin, 12 
Abb., 178 [Sp. T., 1861].) 

(68.) When leave to renews unnecessary.] Leave to renew ex parte appli- 
cations, made out of court to a "judge or a justice " upon affidavits was not neces- 
sary. (Belmont v. Erie R. R. Co., 52 Barb., 637, 643 [Sp. T., 1869] ; see, how- 
ever. Rule 25, ante. ) 

(69.) Defective papers — the ground of denial of original motion.] Leave 

to renew a motion gi-anted when the motion was denied because of defective 
papers. (Wood v. Kimball, 9 Abb., 419 [Sp. T., 1859] ; Bellinger v. Martmdale, 
8 How., 113 [Sp. T., 1853] ; Dollfus v. Fi-osch, 5 Hill, 493 [Sp. T., 1843] ; MitcheU 
V. Allen, 12 Wend., 290 [Sp. T., 1835].) 

(70.) Attachment vacated on the merits — another application improper,] 

"Where an attachment has been vacated by the court, after opposition and argu- 
ment on the meiits of the application, another application for the attachment on 
substantially the same facts, whether before the same or another coui»t, will not 
Ije entei-tained. (Schlemmer v. Myerstein, 19 How. Pr., 412 [Sp. T., I860].) 

(71.) Defendant nat to be contimtally vexed with the same application.l 

The defendant is not to be continually vexed by the same application, nor are 
the same or different tribunals to hear and decide upon the same matters more 
than once. (Schlemmer v. Myeratein, 19 How. Pi\, 412 [Sp. T., I860].) 

(72.) Omission to enter order — effect of — who may enter it.] An omission 

to enter an order does not give the right to agitate the same question by a fresh 
motion. The unsuccessful party can enter the oi'der when he desires to appeal, 
if the prevailing party omits to do so. (Peet v. Cowenhoven, 14 Abb. Pr., 56 
[Chamb., 1861] ; Hall v. Emmons, 2 Sweeney, 396 [Gen. T., 1870J.) 

(73.) Motion detiied on preliminary objection — Tuay be renewed on the 

merits.] A motion denied on a preliminary objection may be renewed on the 
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merits. (Marvin v. Lewis, 12 Abb., 482 [Sp. T., 1861] ; Adams v. Bush, 2 id. 
[N. S.], 112 [Sp.T., 1863].) 

(74. ) As ^natter of right — only on a different state of facts, ] A motion once 

denied cannot be renewed as a matter of right except upon a different state of facts 
arising subsequent to the decision of the former motion. (Bank of Havana v. 
Moore, 5 Hun, 624 [Gen. T., 1875J; Mills v. Thuraby, il How. Pr., 114.) 

(75.) Bail-%application to allow, surrender as a favor, after denial of, as 

matter of^ight] An application may be made to the court to allow bail to sur- 
render, as matter of favor, upon excuse for delay, after an application for exon- 
eration as matter of nght has been denied on the ground that the strict time has 
passed. (Hall v. Emmons, 9 Abb. [N. S.], 870 [1870]; reversing, 8 id., 451 ; 39 . 
How., 187 ; 2 Sweeney, 396.) 

(76.) MotioTi Tieed not he made before judge who decided former motion,] 

(Behnont v. Erie R. R. Co., 52 Barb., 637 [Sp. T., 1869].) 

(77.) Leave inay be granted^on renevoal motion.'] Leave to renew may be 

given on the renewal motion, if specifically asked for in the notice. (Fowler v. 
Huber, 7 Rob., 52 [Gen. T., 1868] ; BelUnger v. Martindale, 8 How., 113, 115 
[Sp. T., 1853].) 

(78.) Where leave to renew is granted it should be so stated in the order.'] 

(DoUfus V. Frosch, 5 HUl, 493 [1843].) 

(79.) Motion to strike out an answer as shatn, after the denial of a motion 

to strike it out as frivolous.] (Kreitz v. Frost, 5 Abb. [N. S.], 277 [Sp. T., 1868]. 
See Fox v. Fox, 24 How., 385 [Sp. T., 1862] ; New Jeraey Zinc Co. v. Blood, 8 
Abb., 147 [Sp. T., 1859] ; Bonnell v. Henry, 13 How., 142 [Sp. T., 1855]^ Frost v. 
FUnt, 3 id., 125 [Sp. T., 1846].) 

(80.) Appeal from original motion — motion to renew not precluded by.] A 

motion to renew may be gi*anted, although an appeal taken fi'om the original 
order is still pending. (Belmont v. Erie R. R. Co., 52 Barb., 637 [Sp. T., 1869].) 

(81.) The inotion will, Jiowever, prevent the hearing of the appeal.] (Peel 

v. Elliott, 16 How., 483 [Gen. T., 1858] > Hai-riscn v. Neher, 9 Hun, 127 [Gen. T., 
1876].) 

(82.) TO OBTAIN IjEAVII.] Practice as to obtaining leave to renew a 
motion. (Wentworth v. Wentworth, 51 How., 289 [Sp. T., 1876] ; Fowler v. 
Huber, 7 Robt., 52 [Gen. T., 1868].) 

(83.) New facts justify — without leave.] New facts justify a renewal, 

though leave to renew has not been given. (Butts v. Bumell, 6 Abb. [N. S.], 
302 [N. Y. Supr. Ct., Sp. T., 1869].) 

(84.) Motion for leave, and of renewal at same tiine.] Motion for leave to 

renew, and notice of such renewal to be made at the same time. (Fowler v. 
Huber, 7 Robt., 52 [Gen. T., 1868] ; BoUes v. Duff, 56 Barb., 567 [Gen. T., 1870].) 

(85.) An appeal pendhig — not a bar.] The fact that an appeal is pend- 
ing is not a bar to an application to renew a motion. (Belmont v. Erie R. R. 
Co., 52 Barb., 637 [Sp. T., 1869] ; see Clumpha v. Whiting, 10 Abb., 448 [Sp. T., 
I860].) 

(86.) Motion- to renew prevents hearing of appeal.] A motion for leave to 

renew will prevent the hearing of an appeal from the order. (Peel v. Elliott, 
16 How., 483 [Gen. T., 1858] ; Harrison v. Neher, 9 Hun, 127 [1876].) 

(87.) OOSTS — Of former motion unpaid — not ground for refusing leave to 
renew.] The court will not refuse leave to renew a motion, merely because the 
costs of the former application remain unpaid, unless it appears that the party 
seeks to avoid payment, or is insolvent, or has no property within the jurisdiction 
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of tlie court from which payment may be obtained by the usual process. (Adams 
V. Bush, 2 Abb. [N. S.], 112 [8p. T., 1863].) 

(88.) Cods of Civil PtocedAire.'] Under this Code all proceedings on the 

part of the party requii'ed to pay ai'e stayed till payment. (Code of Civil Pro- 
cedui'e, $ 779.) 

(89.) The party who ia to pay costs must seek and tender them to the other,'] 

(Hoffman v. Treadwell, 5 Paige, 82 [18a4] ; Pugsley v. Van Allen, 8 Johns., 352 
[1811]; Hoadley v. Cuyler, 10 Wend., 593 [1833]; Delehanty v. Hofl&nan, 1 How., 

7 [Sp. T., 1844].) 

(90.) Twenty daysJ] Not allowed under an order made imder section 244 

of the Code, directing the defendant to satisfy pai-i of the plaintiff's claim admit- 
ted to be due. (Baker v. Nusbaum, 1 Hilt., 549 [Gen. T., 1858].) 

(91.) -;; Security for,] Where an order to file security for costs is peremptory 

and absolute, and no time is allowed for compliance therewith, this rule is appli- 
cable, and the plaintiff has twenty days in which to comply with it ; and an ap- 
I)eal from such an order does not of itself stay proceedings. (Fi'eeman v. Young, 

8 Rob., 666 [Sp. T., 1864].) 

(92.) Adjustment of — before Uine "begins to run,] Where an order is made 

granting a new trial, on payment of the costs of the trial and all subsequent pro- 
ceedings, the costs must be regularly adjusted before the time for their payment, 
imder this rule, begins to run, and this notwithstanding the costs are fully stated 
in the judgment-roll, and only require to be separated from the earlier costs of 
the action. (North v. Sargeant, 14 Abb., 223 [Sp. T., 1861].) 

(93.) Withdravxil of motion — Costs — when payable.] Although it is 

settled that a notice of motion cannot be withdi*awn or countermanded without 
payment of costs, yet whei*e a motion embraces two distinct matters, as for 
leave to add parties defendant, and for the injunction and receiver, the first pai*t 
may be withdrawn, leaving the motion as to the second part still pending, with- 
out payment of costs of the motion. (Walkenshaw v. Perzel, 7 Rob., 606 [Cham- 
bers, 1867].) 

(94.) CONDITION — When and Tiow complied with.] Where an order is 
granted on condition, and no particular time is mentioned in the oi*der, it must be 
performed within twenty-four houi-s. (Kellogg v. Johnson, 7 Cow., 420 [1827] ) 

(95.) Party must taJce notice of and comply with order.'] Where a favor is 

granted to a pai'ty, on condition, he must, at his peiil, take notice of the order, 
and comply with its terms. (Willink v, Renwick, 22 Wend., 608 [1840].) 

(96.) Motion granted conditionally — failure to perform condition, proper 

pra/Mce on.] Where a motion is granted conditionally upon the failui*e of the 
opposing party to do a certain act, if the act is not perfonned, the proper practice 
is for the moving pai*ty to show, by affidavit, such failure to perform, and there- 
upon to apply for an ex parte order granting the motion absolutely. (Stewart v. 
Berge, 4 Daly, 477 [Gen. T., 1873].) 

(97.) NOTIOB OP ARQUMBNT— Prpp^ of ter settlement of case.] Im- 
mediately after the case or exceptions are settled the respondent may give notice 
of argument. (Anderson v. Dickie, 26 How., 199 [N. Y. Supr. Ct., Gen. T., 1868]| 
Donahue v. Hicks, 21 id., 438 [Gen. T., 1861].) 

(98.) B B ARQUBgBNT — Ordered when the highest court has decided other' 
wise.] A reargument may be ordered where some obvious mistake has been 
committed by the court, or where, pending the appeal, the highest appellate 
court has decided the question otherwise. (See Taylor v. Grant, 36 N. Y. Supr. 
Ot. Rep., 259 [Gen. T., 1873].) 
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(99.) Jf important point overlookedt a reargwment ordered,] A. rearg^- 

ment may be gi'anted if an important point was not considered by the court. 
(Guidet V. Mayor, 87 N. Y. Supr. Ct. Rep., 124 [Gen. T., 1874] ; Weston v. 
Ketchum, 89 id., 532 [Gen. T., 1875].) 

(100.) TTuxt remedy exists by appeal — is {ground for refusing a rear- 

gwnent.] The fact that a i*emedy exists by appeal is a good i*eason for refusing* 
a reargument. (Giles v. Austin, 34 N. Y. Supr. Ct. Rep., 540 [Gen. T., 1872].) 

(101.) Order obtained hyfnmd — is not a nullity.] The order of a judge 

or commissioner cannot be treated as a nullity on the mere ground of its having 
been improperly or even fraudulently obtained ; the remedy of the party in such . 
case being by appeal, motion to supersede, application to revoke, etc. (Gould v. 
Root, 4 Hill, 554 [Sp. T., 1843].) 

(102. ) Motion, not appeal, the proper mode to enforce stipuMiions. ] A^motion 

and not an appeal is the proper mode of obtaining a rehearing in regard to mat- 
ters of agi*e6ment between the court and counseL (Herbert v. Smith, 6 Lans., 
495 [Gen. T., 1872].) 

(103. ) RES ADJXJDICATA — not applicable to special motions. ] The princi- 
ple of res adjudicata does not apply to oixlers made on special motion. (Easton 
V. Pickei-sgiU, 8 W. Dig., 37 [Ct. of Appeals, 1878] 5 see Matter of Livingston, 34 
N. Y., 555 [1866].) 

(104.) A person allowed a hearing on a motion is concluded by the decision.] 

"Where the court allows any person to appear and be heard upon the argument 
of a motion, in the decision of which he is interested, such heaiing is as effectual 
as though such person had i^eceived notice of the motion, and had been named 
as a fonnal party to it ; and he is fully concluded by the disposition which the 
court may make of such motion. (Jay v. De Groot, 2 Hun, 205 [Gen. T., 1874].) 

(105.) JURISDICTION —Question of jurisdiction^ not to be decided on a motion 
to dismiss the complaint.] The question of jurisdiction should not be tested on a 
motion to dismiss the summons and complaint ; it should be presented by answer 
or demurrer. (Johnson v. Adams Tobacco Co., 14 Hun, 89 [Gen. T., 1878].) 

(106.) SERVICE BY MAIL— On what hour of the last day to be made.] A 
service by mail of notice of appearance and demurrer most be made by a deposit 
in the mail at such hour on the last day that it will go on that day, or by the 
first mail on the next day. (Green v. Wari'en, 14 Hun, 434 [Gen. T., 1878].) 

(107.) DIVORCE — Court to try issues in a divorce case,] The issues in a 
divorce case must be tried by the court and the facts found. (Myer v. Myer, 7 
W. Dig., 535 [Gen. T., 1878].) 

(108.) Motion to confirm a referee*8 report in an action for divorce — when 

to be mode.] A motion to confirm the referee's repoi*t in an action for divorce, 
made at Special Term, is impr(^)er. (Westheimer v. Westheimer, 1 Law Bui., 34 
[Sp. T., 1879].) 

(109.) Review of evide^ice in a referees report by the judge.] How far a 

judge should review the evidence on the report of a referee on an application for 
divorce. (Anon., 3 Abb. N. C, 161 [N. Y. Supr. Ct., Sp. T., 1877]; Malcolm 
V. Foster, 5 Wk. Dig., 310 [City Ct. of Brooklyn, Sp. T., 1877].) 

(110.) Action far separation — application, for judgment on referees report 

necessary.] In an action for limited divorce, judgment cannot be entered on the 
referee's report dismissing the complaint, except upon application to the court. 
(Lewellyn v Lewellyn. 1 Law Bui., 34 [Sp. T., 1879].) 

As to settlement of issues, in action for divorce, see notes under Rule 31. 

(111.) MCnON TO VACATE — A judge granting an order for substituted 
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service may entertain a motion to ixieate it,] A. judge who grants an order for sub- 
stituted service may entertain a motion to vacate or modify. (McCarthy v. 
McCarthy, 13 Hun, 579 [Gen. T., 1878].) 

(112 ) ENTRY OF ORDER, BT WHOM~i2l^^ of unsuccessful 'party 
to enter order,"] If a party who is entitled to enter an oixier fails to do so 
within twenty-four hours after the decision has been made, any party interested 
may have it drawn up and entered. (Matter of Rhinebeek and Conn. R. R. Co., 
8 Hun, 34 [Gen. T., 1876].) 

(113.) APPB All — when it does not prejudice a motion, ] The fact that a party 
appeals from a judgment does not prejudice a pending motion to set it aside. 
(Clumpha v. Whiting, 10 Abb., 448 [Sp. T., I860]; Belmont v. Erie R. R. Co., 
62 Barb., 637 [Sp. T., 1869] ; see Peel v. Elliott, 16 How., 483 [Gen. T., 1858]; 
Haarison v. Neher, 9 Hun, 127 [Gen. T., 1876].) 

Rule 38. 

Ekuienited Hotiois — Noi-eimenited ]IIotl«tts, what are — Contested HotLons, when 

■ot heard at drcait 

Enumerated motions are motions arising on special verdict; issues 
of law; cases; exceptions; appeals from judgments su^aining or 
overruling demurrers ; appeals from a judgment or order granting or 
refusing a new trial in an inferior court ; appeals by virtue of sec- 
tions 1346 and 1349 of the Code ; agreed cases submitted under sec- 
tion 1279 of the Code ; and appeals from final orders and decrees 
of Surrogates' Courts ; and matters provided for by sections 2085-2099 
and 2138 of the Code. 

Non-enumerated motions include all other questions submitted to 
the court, and shall be heard at Special Term, except when other- 
wise directed by law. 

Contested motions shall not be' noticed or brought to a hearing at 
any Special Term held at the same time and place with a Circuit, 
except as otherwise provided by the justices of the district, and 
except in actions upon the calendar for trial at such Circuit, and in 
which the hearing of the motion is necessary to the disposal of the 
cause ; and except, also, that in counties in which no Special Term 
distinct from a Circuit is appointed to be held, motions in actions 
triable in any such county may be noticed and brought on at the 
time of holding the Circuit and Special Term in the county in which 
such actions are triable. 

Rule 40 of 1858, amended. Rule 47 of 1871, amended. Rule 47 of 1874,' 
amended. Rule 38 of 1877, amended. 
See notes to Rule 87. 

OODS OF CIVIL FROOZIDURB. 

( 768. Definition of a motion. 

§ 769. Where motions in the Supreme Court are to he heard. 
§ 770. Motions in New York city. 
10 
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.§ 772. Wlien jv4&^ VMky ^nake orders out of covat. 
j 773. Orders by cownty judges, 
§ 776. Second a^lieationforan order, 
§ 778. JPenaltufor a violation of the lastsedion. 
\ 779. Costs. of motion — how coHlected. 

-See sections of the Code under Rule 37. 

(1.) BNUMEilAT]E[D MOTIONS.] The following have been held to be 
enumerated motions : 

An appeal from; au prder appoiuting an admi^ist3rator. (Brockway y. Jewe^i;, 
16 Barb., 590-593 [Gen. T., 1853].) 

An appeal from an order sustaining or overruling a demurrer. (Reynolds v. 
Freeman, 4 Sand., 702 [Sp. T., 1852].) 

A motion for a new trial on a case or bill of exceptions. (Ellsworth v. Gooding, 
8 How., 1 [Sp. T., 1852] ; Van Sehaiek v. Winne, 8 id., 5-8 [Sp.T., 1853].) 

A motion for a new trial on newly discovei^d testimony. (Chandler v. Tray- 
ard, 2 Cai., 94 [1804] ; S. C, Col. & C. Cases, 858.) 

A motion to set aside the report of a referee on the merits. (Remsen v. I^aacs, 
1 Cai., 22 [1803] ; S. C., Col. & C. Cases, 158.) 

A motion to confinn referee's i*eport on i^eference, under interlocutory decree. 
(Empire B. and M. L. Aaso. v, Stevens, 8 Hun, 515 [Gen. T., 1876].) 

An appeal from an order of the County Court gi'anting a new trial on the 
judge's minutes. (Harper v. AUyn. 3 Abb. [JS^. C], 186 [Gen. T., 1867].) 

(2.) NON-BNUM5RATBD MOTIONS.]' The following have been held to 
be non-enumerated motions : 

A motion for a reference in an action. (Conway v. Hitchins, 9 Barb., 878r386 
[Gen. T., 1850].) 

A motion to set aside a report of referees on the giround of irregularity, bat if 
grounded on merits also, it is an enumerated motion, .(^msen v. Isaaos,^ 1 Qai., 
%2 [1803] ; S. C., Col. & C. Cases,. 158.) 

A motion to set aside a verdict for irregular conduct of jury. (Smith, v. Cbea- 
tham, 2 Cai., 381 £1805] ; S. C, Col. & C. Cases, 425.) 

A motion to bring on trial by record. (McKenzie v. Wilson, 2 Cai., 385 [1806] ; 
S. C, CoL & C. Cases, 428.) 

A motion for judgment on the pleadings on the giiound that an answer raises 
no issue. (People v. Noi-thern R. R. Co., 42 N. T.,. 217 [1870].) 

Distinction between final order and order with leave to plead over^ (Qofl&ni^i 
V. Barry, 2 Hun, 52 [Gen. T., 1874]..) 

(3«i) — — Motion for jitdgment for frivoUmsness is the trial of an action,] .A 
motion for judgment on account of the frivolousness of the demurrer (§ 247), is the 
trial of an issue of law ; and a determination upon it is a judgment. (Robert v. 
Momson, 7 How. Pr.,:396 [Sp. T., 13531) 

(4.) CONTI3STJJD MOTIONS — Heard pn^y at regyj^rj^peciat Terms, unless 
otherwise ordered.] Contested motions will be entertained and heal^ only at the 
regular Special Term of the court, unless differently ordered by the judge holding 
such term. (Mayer v^pfel, 2vSwdeny, 729 ^Gen. T.,, 1870],) 
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Ittos «f !«««, wbea f Ibe ^ed — Issie, Date of— Separate Calendar for Hoii-eiiii- 
nerated Hottons— Preferred Cases— Cases Mot reserred. 

Notes of issae for the General Term shall be filed eight days before 
the commencement of the court at. which the cause may be noticed. 
The clerk shall prepare a calendar for the General Term, and, exeept 
in the first department^ cause the same to be printed for each of the 
justices holding the court. Appeals shall be placed on the calendar, 
according to the date of the service of the notice of appeal ; and all 
subsequent enumerated appeals in the same cause s?iall be put on the calen- 
dar as of the date of the first appeal; and other cases as of the time 
when the question to be reviewed arose. Appeals in non-enumer- 
ated motions shall also be placed separately, and be first called on 
the calendar. Cases entitled to preference shall be placed ^cparofe^y 
en the calendar. 

The General Term of each department may adopt rules regulaUng the 
hearing , of preferred causes, which have been called and passed in their 
order. 

Eoery cause placed on the calendar of a General Term, Circuit or 
Special Term, for the trial of equity cases, shall be mavedfor argument 
on trial when reached in its order, and shall not be reserved or put outer, 
except by consent of the court; and, if ptissed without being so reserved or 
put over, it shall be entered on all subsequent calendars cis of the date when 
passed, and no term fee shall be taxed therein for any 8t4l>sequent term. 

Eule 41 of 1858, amended. Rule 48 of 1871, amended. Role 48 of 1874. 
Rule 39 of 1877, amended. 

OODS OF OIVIL FROOBDURS. 

{ 794. When cause has been passed m New York — Us position on subsequent eat' 

endars. 
{ 795. Note of issue to stats time when it was passed. 
} 977. Nateof issue, contents cindJUing of. 

(l.X LAOHBS— 0/ attorney —delay in sending note of issue to elerk.] If an 
attorney, without snfficient excuse, waits uutil the lajst day but one for filing 
notices of argximent or issue before sending tiiem to ihe elerk to file for the cal- 
eadar^,iuid drcnmstanees then k'aaspire which prevent his sending notice in 
season for the calendar, he will not be allowed to put it on, whatever his excuse 
may be, after that time. (Wilkin v. Pearse, 4 How., 26 [Court of Appeals, 1849].) 

(2.) Neglect to file note of issue— applicaiticn to supply must he on first 

day of term,'] The omission to file a note of issue may be supplied by permis- 
sion of the court, under section 174, but the application must be made on the firat 
day of the term. (CHnton v. Myers. 43 How. Pr., 95 [Sp. T., 1872].) 

(3.) DBFAtlLT — Oa^ reiThstated— second default— practice on.] After a 
deiSi.nlt has been taken by respondent, and it is opened on condition that the 
ease be restored to the calendar and argued that term, if the appellant neglects 
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to comply with the condition, it is proper for the respondent to have the cause 
restored to the calendai* ; and a second default taken by him when the cause is 
I'egularly called, is not in-egulai*. (Luft v. Gi*aham, 13 Abb. Fi\ [N. S.], 175 
[N, Y. Com. PL, Sp. T., 1871 J.) 

(4.) CAIiBNDAR — T?ie expense of printing the calendar is a county charge,] 
(People V. Sujiervisora of Moni'oe County, 15 How., 225 [Sp. T., 1857].) 

(5.) Control of ths court over its calendar.] Subject to the statutory pro- 
visions as to preferences, the court has entire control of its calendar. (Maretzek 
V. Cauldwell, 4 Rob., C66 [Sp. T., 1865].) 

(6.) PRBFBRRED OAUSSS.] See Rule 20 of the Rules of the Court of 
Appeals, ante. 

Rule 40. 

Enanenited Hotions l^Toticed for what D«y — Papers to be firnislied on— Neglect to Air- 
nish Papers — Caase nay be stnck from Calendar— Papers, by wlion firnlsbed* 

Enumerated motions shall be noticed for the first day of the term 
by either party on a notice of eight days. 

The papers to be furnished on such motions shall be a copy of the 
pleadings, when the question arises on the pleadings, or any part 
thereof, or of such parts only as relate to the question raised by the 
demurrer ; a copy of the special verdict, return or other papers on 
which the question arises. And the party whose duty it is to furnish 
the papers shall serve a copy on the opposite party, except upon trial 
of issues at law, at least eight days before the time fivr which the 
matter may be noticed for argument. If the party whose duty it is 
to furnish the papers shall neglect to do so, the opposite party shall 
be entitled to move, on affidavit and on four days' notice of motion, 
that the cause be struck from the calendar (whichever party may 
have noticed it for argument), and that judgment be rendered in his 
favor. 

The papers shall be furnished by the plaintiff, when the question 
arises on special verdict, and by the party demurring, or appealing 
in cases of demurrer, and in all other cases by the party making the 
motion. Each party shall prefix to his points a concise statement of 
the facts of the case, with reference to the folios ; and if such state- 
ment is not furnished, no discussion of the facts by the party omitting 
such statement will be permitted. 

Rule 42 of 1858, amended. Rule 49 of 1871, amended. Rule 49 of 1874. 
Rule 40 of 1877, amended. 

CODB OF OiVJLLi PROOBDURS. » 

{ 1853. Upon what papers an appeal shovld he heard, 

(IJ SERVIOI! OF PAPERS — Neglect — Tiotice must he given of motion to 
strike from the calendar.] Where a party intends to object to the argument of a 
case, demurrer or special verdict* because papers have not been served, he must 
give notice of an application to strike the cause fix)m the calendar, afi the objec 
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Hon will not be heard when the cause is called for argnment. (Delamater y. 
Smith, 16 Johns., 2 [1819]; Townsend v. Wheeler, 4 Wend., 196 [1830] ; 10 id., 
537, note.) 

(2.) CAIiENDAR — Motion to strike from — contents of papers on motion.] 
The affidavit, on which the motion is made, must show that the party moving has 
served a notice of argument, unless such notice has been sei*ved by the adverse 
party. (Herkimer Co. Bank v. Devereux, 5 Hill, 9 [1843].) 

(3.) DEMURRXiR — Papers to he furnished by party demwrringy to covert OTily*] 
The party demuiTing is not I'equii-ed to serve on the opposite party any copy of 
the pleadings or other papei-s when the question to be decided arises on demurrer. 
He is only required to furnish them to the court. (Gait v. Pinch, 24 How., 
193-196 [Gen. T., 1862].) 

Rule 4 1 . 

Papers to Ibe firnished, tn ippeal, by ippellant — To ftarnish Printed Copies of Case and 
Points— Caise nay be striken from tlie Calendar— Papers under Code, section 1279- 
Appeals front Non-eHnnierated Motions— Printed Copies of Papers to be fnrnlslied. 

When an appeal is noticed for a General Term, except in cases of 
appeals from non-enumerated motions, the appellant shall furnish 
the papers for the court, which consist of a copy of the judgment-roll, 
together with a statement showing the time of the commencement of 
the suit, and of the service of the respective pleadings, the names of 
the original parties in full, the change of parties, if any has taken 
place pending the suit, to which shall be added the opinion of the 
court below, or an affidavit that no opinion in writing was given, or 
if given, that a copy could not be procured. At the commencement 
of the argument the appellant shall furnish five printed copies of the 
papers to the clerk of the court, and the respective parties shall each 
deliver to the clerk five printed copies of the points on which they 
intend to rely, with a reference to the authorities which they intend 
to cite. These papers shall be in addition to the number required by 
the special rules of the respective General Terms. 

No enumerated case or motion shall be entitled to be moved by the appd" 
Umt and heard at a General Term, in the first department^ unless the 
printed copies of the case and papers and points required by the rules to be 
fumi&hed for the use of the court by the appellant shaR be filed wUh the 
clerk of the General Term at least eight days before the commencement of 
the term, and the clerk shall make up the day calendars of enumerated 
cases and mjotUmSy only of cases in which the paper's and points shall ham 
been so filed. 

The cases, papers and points to be so filed shall consist of one copy 
thereof for each of the justices of said General Te7'm, and the same shall 
not he accessible to any attorney , counsel or oth^r person, but shall be deliv- 
ered by said derk to the justices of the General Term, as they may direct, 
AU other papers required by the rules to be furnished to the clerk by either 
pa/rty shaU be delivered to the derk at the opening of the argument. 
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Nothing in this rule shall affect the right of the respondent to mTce to 
dismiss the appeal for want of service ofpapers^ or for afailtire to file the 
samey as required by this rute^ or other faUtire to prosecute the appeal vnth 
dvs diligence. 

This rule may he adopted by the Svpenor CfUy Courts wTieneoer they 
may deem expedient. 

The clerk shall deliver one copy of the papers and points required 
by this rule to each of the judges holding the term, and two copies 
to the official reporter gf the court. 

And the appellant shall also deliver to the attorney of the adverse 
party, at least eight days before the first day of the term, three 
printed copies of the said papers; and each party shall serve upon 
his adversary a printed copy of his points and authorities on which 
he intends to rely. In case the appellant neglects so to furnish to 
the adverse party the said number of eopies of the papers, the latter 
shall be entitled to move, on affidavit and notice of motion, for the 
earliest practicable day iYi term for hearing non-enumerated motions, 
that the cause be stricken from the calendar (whichever party may 
have noticed it for argument), and that judgment be rendered in his 
favor. 

When a case is agreed upon by the parties according to section 
1279 of the Code, the plaintiflF shall serve and fumidi the necessary 
papers for argument, duly printed as in cases of appeal. 

On appeals from non-enumerated motions, printed copies of the 
papers shall be furnished by the appellant to the clerk as above 
provided ; and the printed points of the respective parties shall also 
be so furnished, and the appellant shall deliver to the respondent's 
counsel, at least four days before the commencement of the term, 
three copies of such papers. If the appellant fail to serve 'such 
papers, the respondent may move, on three days' notice, on any 
motion day in the term, to dismiss the appeal. Each party at the 
beginning of the argument shall deliver to his adversary a like num- 
ber of his printed points ; and in addition to costs, disbursements 
for printing may be allowed. 

Rule 43 of 1858, amended. Rule 50 of 1871, amended. Rule SO of 1874» 
amended. Rule 41 of 1877, amended. 

OODE OF CIVIL PROOSDURB. 

§1353. Uponwhat papers an appeal will he heaard. 

1 1361. Appeal from a determination in a special proeeedi'ng-~*7iow far regulated 

by the Ghneinl Rules of Practice. 

(1.) VBJNTWO VAPISB^— Dispensed with only on order of the eowi,] 
Printing the necessary papers on which an appeal is to be heard is not for the 
benefit of counsel or parties, but of the com*t, and is not to be dispensed with, 
except by its order. (Wheeler v. Falconer, 7 Rob., 45 [Gen. T., 1867].) 
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(2.) Papers to he printed on an appeal from an order of the County Cofwrt 

granting a new trial,] An appeal fix)m an order of the County Com-t granting 
a new trial on the judge's minutes, is an enumerated motion and must be 
placed on the calendar, and brought on upon printed x>Apere. (Hai-per v. 
AUyn, 3 Abb. [N. S.], 186 [Gen. T., 1867].) 

(3.) W?iat papers are required at General Term,] The General Term 

sbould have befoi*e it all the papera upon which the order appealed from is 
based. (Eldi-edge v. Sti-enz, 39 N. Y. Supr. Ct., 295 [Gen. T., 1875] ; Smith v. 
Chapman, 33 How., 308 [Geli. T., 1867].) 

(4.) -Irregular case,] Where a case is improperly prepared the case 

sbonld be dismissed, or the case should be sent back for resettlement. (Ryan 
V. Warle, 4 Hun, 804 [Gen. T., 1875].) 

(5.) W?i€n it does not appear wTiether the appeal is from a judgment or an 

order.] The appeal will be dismissed when the papers do not show whether the 
appeal was taken from a judgment on a demurrer, or from an ordei* striking out a 
demurrer as frivolous; (Sun Mut. Ins. Co. v. Dwight, 1 Hilt., GOfCom. Pleas, 1856].) 

(6.) IMe, how enforced.] The rule wfll be enforced by considering only 

sacb papers as ai*e printed, as being before the court. (Wheeler v. Faiconei*, 7 
Rob.. 45 [Gen. T., 1867].) 

(7.) — ^ Case when ordered off the files,] If the case pointed and filed does not 
correspond with the case as settled, it should be ordered off the files; (Tyng v. 
Marsh, 42 N. Y. Sup. Ct., 235 [Gen. T., 1877].) 

(8.) Brror inpr^itted case ^ when disregarded.^ An error in the printed 

case will be disregarded unless corrected by pi-oper application to the court at 
Special Term> before the case is brought on for argument. (Hickley v. Draper, 
2 Hun, 523 [Gen. T., 1874].) 

(9.) Irregularities must he corrected by -motion,] Irregularities in the 

case must be coiTected by motion before the appeal is reached. (Frost v. Smith, 
7 Bosw., 108 [N. Y. Sup.Ct., Gen. T., I860]; (Eters y. Groupe, 15 Abb., 268 
[N.* Y. Supr. Ct., Gen. T., 1862] ; see Warren v. Eddy, 13 Abb., 28 [Gen. T., I860].) 

(10. ) — - Amendment of a/ppeat papers not o^&mDod after a/rg%ment and decision 
oitijuppeal.] Leave will not be granted at General Term to amend appeal papers 
after argument and decision thereat, on the ground that the correcdon of a mis- 
take therein would show that a point decided against the appellant had been 
waived, when it appears that the point was argued and the applicant supposed 
it not well taken. (The People ex rel. Baker v. Board of Apportionment, 1 Hun, 
123 [Gen. T., 1874].) 

(11.) Omitting (yfnnion— argument postponed to allow it to be presented,] 

(Warren v. Warren, 22 How., 142 [Gen. T., 1861].) 

(12. ) — - JPTew York Common Pleas —failure to print papBrs— remedgJ] Accord- 
ing- to the practice of this court, a dismissal of appeal is not the exclusive remedy 
for neglect to serve the printed papera, but the General Term have power to 
aflRiTji by default, and if they do so, the court at Special Term will not inter- 
fere with the judgment. (Brown v. Niess, 15 Abb. [N. S.], 345 [Sp.T., 1874]; 
S. C, 46 How., 46.5.) 

(13.) jl^^PiniAL liflBMtBBBD — If proper papers are not sub^ Where 

tbfe proper papers are not submitted to the court upon appeal, the appeal will be 
didmisaed. (Stm Mut. Ins. Co. v. Dwight, 1 Hilt.. 50 [Com. Pleas, 1856].) 

(14.) POINTS— What is covered by,] Only the heads of an argument and 
the authorities cited, and not the argument at length, are embraced under the 
term points. (Gray v. Schenck, 3 How. Pr., 231.) 
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(15.) Appellant*8 points shotUd point out defects — affirming judgment by 

default, ] The appellant's points should direct the attention of the court to the fea- 
tures of the case upon which the revei-sal of the judgment is asked for, and if this 
is not done the court will refuse to examine such question. (Landers v. Staten 
Island R. R. Co., 13 Abb. Pr. [N. S.], 838 [Gen. T., Brooklyn City Court, 1872].) 

See notes under Rule 32. 

Rule 42. ! 

^ Cases, etc, how Printed — Fettos In Hti^n. ! 

The cases and points, and all other papers furnished to the court 
at a General Term in calendar cases, shall be printed on white writ- 
ing paper, with a margin on the outer edge of the leaf, not less 
than one and a-half inch wide. The printed page exclusive of any 
marginal note or reference, shall be seven inches long and three and 
arhalf inches wide. The folio, numbering from the commencement 
to the end of the papers, shall be printed on the outer margin of 
the page. 

The cases and points in each case shall be uniform in size and in 
the type of this rule. And if the case exceed fifty pages it shall 
be indexed. 

COBB OF CIVIL PROCXSBURI!. 
5 3343. Iiblio defined. 

Rule 46 of 1858, amended. Rule 52 of 1871, amended. Rule 52 of 1874, 
amended. Rule 43 of 1877. 
See Rule 6 of the Rules of the Court of Appeals, a7de, 

PRINTING — The expense of, a necessary disbursement.'] The rule requir- 
ing" papers, which are to be used at General Term, to be printed, renders the 
expense of printing a necessary disbursement ; the party is confined to that mode 
of compensation, and it is eiTor to charge for printed copies of the case and 
points by the folio. (Brockway v. Jewett, 16 Barb., 590 [Gen. T., 1853].) 

As to what papers should be printed, see notes under Rules 32 and 41. 

Rule 43^ 

Hon-enmnerated Motions, when Heard — Default, how taken— In Criminal Gases, when 

Heard. 

Non-enumerated motions in the Supreme Court and except in the 
first department appeals from orders, made in term time, at a Greneral 
Term, will be heard on the first day, and Thurday of the first week, 
and on Friday of each succeeding week, immediately after the open- 
ing of the court on that day, unless otherwise ordered A party 
attending pursuant to notice, to oppose a non-enumerated motion, at 
General Term» may, if the same shall not be made on the day for 
which it is noticed, unless the court otherwise order, at the close of 
that order •f business, take a rule against the party giving the notice, 
for costs for attending to oppose. 
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The General Term in any department may^ by special ruUj assign 
other days for the hearing of such motions. 
Motions in criminal cases may be heard on any day in term. 

Rule 48 of 1858, amended. Rule 54 of 1871, amepded. Rule 54 of 1874» 
amended. Rule 45 of 1877, amended. 
For preferences in criminal cases, see antet page 26. 

Rule 44. 

Additional iUowaaee, where to \t Applied for. 

Applications for an additional allowance can only be made to the 
court before which the trial is had, or the judgment rendered, and 
shall in all cases be made before final costs are adjusted. 

Rule 52 of 1858. Rule 56 of 1871, amended. Rule 56 of 1874» amended. 
Rule 47 ofl877. 

CODE OF OIVIL PROOEBURB. 

$ 2562. Additumal allowance-- when surrogate inay grofxt. 

§ 2563. Upon sale of real estate cf decedent, 

\ 3252,3253. To plaintiff in foreclos^ire. 

§ 3253. To either party in difflcuUf etc, cases. • 

I 3254. Limitation to ^,000. 

§ 3262. How computed upon taxation of costs. 

(1.) ADBinONAIi ALLOWANOB — 3foiio7i— fo what eouHmade.] The 
application must be made to the court of original jurisdiction. The appellate 
court has not power to grant an extra allowance. (Wolf v. Van Nostrand, 2 N. 
Y., 570 [1850] ; S. C, 4 How., 208 ; People v. N. Y. C. R. R. Co., 29 N. Y., 418, 
428 [1864].) • 

(2.) Applicatum should he to the same court or judge trying the case. ] The . 

application should be made at the CiiHiuit at which the case was tried, or to the 
justice who held the same, and to none other. (Saratoga and Washington R. R. 
Co. V. McCoy, 9 How., 339 [Sp. T., 1853] ; Osborne v. Betts, 8 id., 31 [Sp. T., 
1853] ; Dyckman v. McDonald, 5 id.a21 [Sp. T., 1850] ; Van Rensselaer v. Kidd, 
id., 242 [Sp. T., 1850] ; Sackett v. Sail, 4 id., 71 [Sp. T., 1849].) 

(3.) It must he to the courts and not to a justice at Chambers (Mann and 

others v. Tyler and others, 6 How., 235 [Sp. T., 1851]), except in the first district. 
(Main v. Pope, 16 How., 271 [Sp. T., 1858].) 

(4.) Limitation of — to $2,000.] In no action can an allowance of more 

than $2,000 be made to any party, or to all the pai'ties if moi'e than one on 
either side. (Code of Civil Pi-oced:ire, § 3254.) 

(5.) Application for — notice.^ Notice of an application for an extra 

allowance is not necessaiy, where the judge who tries the cause makes the order 
at the same term. (MitcheU v. Hall, 7 How., 490 [Sp. T., 1853].) If not made . 
then, notice should be given as in other cases. (Saratoga and Washington R. R, 
Co. V. McCoy, 9 How., 839 [Sp. T., 1853] ; Mann v. Tyler, 6 id., 236 [Sp. T., 
1851] ; Howe v. Muir, 4 id., 252 [Sp. T., 1850].) 

(6.) Motion, in what county 'tnade,] It should be made in the county 

where the judgment was rendered, unless some special reason exists for apply- • 
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injg elsewhere. (Nivef v. lUissmani 5 How., 153 [8p. T., 1^60] t S.'C., 8 Code B., 
192; contra. Strong: v. Snyder, 6 How., 11 [8p. T., 1861].) 

(7.) ApptioatUmf vAen mebde.'] The appHoBtkm shoukl be made at the 

trial, on the coming in of the verdict, or in any event during the term at which 
the trial is had (Flint v. Richardson, 2 Code R., «0 [Sp. T., 1849]), but not until 
all the litigation is ended. (Powei-s v. Wolcott, 12 How., 565 [Sp. T., 1856].) 

(8.) After judgment] It is too late after Judginetity at the Chneral Temif 

on appeal, (Van Rensselaer v. Kidd, 5 How*, 242 [Sp. T., 1850].) 

(9.) — — Before adjustTnent of costs,] It must be made before costs have 
been adjusted and judgment entered. (Clark v. The City of Rochester, 29 How., 
97 [Gen. T., 1869] ; affirmed, id., Ill, 112 5 34 N. Y., 355 ; Martin v. McCormick, 
3 Sandf., 755 [Sp. T., 1851]; S. C, 1 Code R. [N: S.], 214.) The ccmtraty 
decision made in Beals v. Benjamhi (29 How., 101 [Sp. T;, 1864]), waa reversed 
at General Term. (Id., Ill, 112.) 

(10.) Receiving costs — effect of.] Receiving costs on the discontinuance 

of an action does not necessarily prejudice a pending motion for an extra allow- 
ance. (Moulton V. Beecher, 1 Abb. New Cases, 245 [Sup. Ct., 1876].) 

(11.) In Surrogated Cottrts — aUowanees may be made to all parties,] 

Under the pi*ovisions of the statutes i*egulating the awai*d of costs and allowances in 
Surrogates* Coui-ts (2 R. S., 223, § 10 ; chap. 359 of 1870, § 9 ; Code of Procedure^ 
(J 308, 309) the surrogate is not limited in granting an allowance to the party 
technically successful, but may give the same to any and all parties t)r their * 
counsel deemed to be regularly entitled thereto. (Noyes v. Children's Aid 
Society, Alb. Law Jour., vol. 16, p. 224 [1877] ; overrrlling S. C, 10 Hun^ 289.) 

(12.) MOTION PAPERS.] Motions for estiva allowances most be inade upon 
papera showing the facts upon which the claim is based. (Qon v. Smith, 6 Rob., 
563 [Gen. T., 1867]; S. C, 3 Abb. [N. S.],-51.) 

(13.) WHBN OrRANTED— Actions in which covH has poioer to grant an 
extra allowance.] 1. In all actions which are difficult or extraordinary, when a 
defense ha^ been intei*poeed or a tnal had. (Coates V. Gknidard, 2 J. & S., 118' 
[Supr. Ct., 1871].) 

(14.) Case both difficult and extraordinary.] The case must be both diffi- 
cult and extraoixiinary to authorize an extra allowance. It must involve some^ 
thing unusual, and be such as to I'equire more than ordinary labor and previous 
preparation by counsel. (Duncan v. De "Witt, 7 Hun, 184 [Gen. T., 1876 J.) 

(15.) Cffer, after dtfense is interposed, to allow judgrnent, and acceptance 

thereof] The court has power, notwithstanding such offer and acceptance, to 
grant an extra allowance. (Coates v. Goddard, 2 J. & S., 118 [Supr. Ct., 1871].) 

(16 ) Basis of.] Can be granted only on a money basis upon which a per- 
centage can be calculated. (Coates v. Goddard, 2 J. & S., 118 [Supr. Ct., 1871].) 

(17.) Trade^nark.] A trade-mark has not in itself, as distinct from the 

value of the article of which it is the trade-mark, any money or value which can 
constitute money basis on which to compute an exti»a allowance. (Coates v. 
Goddard, 2 J. & S., 118 [Supr. a., 1871].) 

(18 ) Rights witTumt pecuniary value.] When the rights in controversy 

have no pecuniary value, an additional allowance is erroneous. (People v. wAlbany 
and S. R R Co., 5 Lans., 25 [Gen. T., 1871].) 

(19 ) A trial not necessary to the granting of,] A trial is not ia necessary 

element for the granting of an extra allowance when a defense has been inter- 
posed in a difficult and extraordinary case ; nor is It necessary that a judgment 
should be actually entered. (Coffin v. Coke, 4 Hiin, 618 [Gen. T., 1875].) 



Digitized by VjOOQIC 



Bum 44.] GENERAL EULES OF PRACTICE, 155 . 

(20.) ^— When irnpoaedf on application to diseonthme,] It is proper in diffl- 
cnlt and extraordinary cases to require payment of an allowance^ in addition to 
costs, as a condition of leare to discosiUnue. (Robins v. Gould, 1 Abbott's New 
Cases, 133 [Sup. Ct., 1876] ; Moulton v. Beecher, id., 245.) 

(21.) Costs.] Extra allowance, wken granted, forms paii; of. (Coates v. 

Goddai-d, 2 J. & S., 118 [Supr. Ct., 1871].) 

(22.) Allowed only where general costs are recovered,] "Where a party, by 

tbe final judgment, does not recover general oosts^^ but costs of the appeal only, 
h» is not entitled to an additional allowanoe. (Savage v. AUen, 2 N. Y. Sup, Ct. 
R., 474 [Gen. T., 1874].) 

(23.) Indemnity r- allowance is granted us.] An additional allowance is 

made by way of indemnity to the party succeeding in the litigation. The amount 
to be allowed must be fixed by the court, subject to the liniitation in the statute 
that the maximum shall not exceed five per cent <<on the amount of t^e I'ecOvery, 
dnim or subject-matter involved." (Burke v. Candee, 63 Barb., 552 [Sp. T., 
1872].) . 

(24.) Premoihure applicaiion.] A motion for an extra allowance in an 

action against an administrator is pi'emature, if made before the right to recover - 
the ordinary taxable costs has been determined. (Mersei'eau v. Ryei'ss, 12 How., 
800 [Sp. T., 1856].) It seems that it might be made at the same time and up<»i 
the same papers with a motion for the ordinary costs. (Id.) 

(25.) RBFBREE — JVJiere the action Tuis been tried hrfore a referee, the applU 
cation must be inade to a Special Term.] (Osborne v. Betts, 8 How., 31 [Sp. T., 
1853] 5 Howe v. Muir, 4 id., 252 [Sp. T., 1850] ; Sackett v; Bull, 4 id., 712 [Sp. T., 
,1849].) 

(26.) Referees certificate^ not sufficient unless facts be sTwwn to court.] 

A referee's certificate, that ** the investigation and trial of the cause involved 
difficult questions of Jaw, and which required "and evidently received much 
examination and preparation on the part of the counsel of the respective par- 
tifeB,^ is not such evidence as to authorize a court to make an additional allow- 
ance. Facts must be presented to the court so that it may form ita own opinion 
as to the nature of the xase. (Goiild v. Chapin, 4 How., 185 [Sp. T., 1849]; 
Main v. Pope, 16 id., 271 [Sp. T., 1858] ; Gori V. Smith, 6 Rob., 563.) 

(27, ) APPBAIi — To Court of Appeals. ] An order granting an exti^a allow- 
ance when it does not exceed the limits prescribed by the Code is not reviewable 
in the Court of Appeals. (Southwick v. South wick, 49 N. Y., 510 [1872] ; Kr©*- 
keler v. Ritter, 62 id., 375 [1875].) 

(28.) Does not lie from order of General Term, reversing allovxmce bysurro- 

gate.] A decision of ft. sun^ogate granting allowances is the subject of appeal to 
the General Term on the merits (Lain v. Lain, 10 Paige, 191 ; Wilcox v. SmiUu 
26 Barb., 816) and may be reviewed by that court, and if without justification 
on the facts and circumstances of the case, reversed entirely or modified and 
reduced, and an order thereon resting in the discretion of that court cannot be 
reviewed in the Court of Appeals. (Noyes v. Childi^n's Aid Society, 16 Albany 
Ijaw Journal, 224 [Court of Appeals, 1877}.) 

(29.) An order for an extra allowaaiee affects a substantial right, and ia 

appecUable to the General Term.] (People v. N. Y. C. R. R. Co., 29 N. Y., 418 
[1864] ; S. C, 30 How., 148 [Gen. T., 1865] ; Gori v. Smith, 6 Rdb., 563 [Gen. T., 
1867] ; S. C, 3 Abb. [N. S.], 51.) 

(30.) Appeal from Surrogates Court — power of Supreme Court.] The 

Supreme Court has poww* ond^ B6cti<m 8I& of'4he Co4e, to grant an extra' 
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allowance on appeals from the Surrogate's Court 5 nor is this power affected by 
the fact that an allowance has ali-eady been gi-anted in the case by the auiTogate. 
(Dupuy V. Wurts, 1 Hun, 119 [Gen. T., 1874] ; SeguiQe v. Segruine, 3 Abb. [N. S.], 
442 [Sp. T., 1867].) 

Rule 4B. 

Motion to Amend JnsUce's Retnrn on Appeal, when to Ibe Noticed. 

On appeal from a justice's judgment, where the County Court has 
not jurisdiction, by reason of relationship, etc., a notice of motion for 
an order to compel the justice to amend his return may be given in 
twenty days after the date of the certificate of the county judge, and 
not after that time. 

Rule 53 of 1858. Rule 57 of 1871. Rule 57 of 1874. Rule 48 of 1877. 

CODE OF CIVXL PROOEBURB. 

§ 3053. Return of justice of the peace on appeal from judgmemt^ 

§ 3054. Return — when justice is out of office, 

5 3055. Farther return — how compelled. 

§ 3056. Proceedings wJien justice dies before m/jJdng a return. 

Rule 46. 

Limitation as to Hearing of Connsel. 

At the hearing of causes at a General or Special Term, not more 
than one counsel shall be heard on each side, ^nd then not more 
than one hour each, except when the court shall otherwise order. 

On appeals from orders and on non^enumerated motions but one . 
counsel on eaph side shall be heard, and not more than half an hour 
each, unless the court shall otherwise order. 

Any General Term may, by general rule, make such further re- 
striction as it may deem proper. 

Rule 54 of 1858. Rule 58 of 1871, amended. Rule 58 of 1874, amended. Rule 
49 of 1877. 

Rule 47. 

Order to Stay Proeeedings, witti View to Cliange Tenne. 

No order to stay proceedings for the purpose of moving to change 
the place of trial shall be granted, unless it shall appear, from the 
papers, that the defendant has used due diligence in preparing the 
motion for the earliest practicable day after issue joined Such order 
shall not stay the plaintiff from taking any step, except subpoenaing 
witnesses for the trial, without a special clause to that eflFect. 

Rule 58 of 1858. Rule 59 of 1871. Rule 59 of 1874, amended. Rule 50 of 1877. 

CODE OF CIVIL PROCEDITRE. 

i 775. Stay of proceedings^ when not to exceed twenty days. 
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Rule 48. 

AffldaTlts, ra JHotion to Cbiiiige Tone. 

In addition to what has usually been stated in affidavits on motions 
to change the place of trial, either party may state the nature of the 
controversy, and show how his witnesses are material ; and may also 
show where the cause of action or the defense, or both of them, 
arose ; and those facts will be taken into consideration by the court, 
in fixing the place of trial. 

Rule 59 of 1858. Rule 60 of 1871. Rule 60 of 1874, amended. Rule 51 of 1877. 

CODE OF CIVIL PROCBDITRE. 

These provisions are confined to cases in tlie Supreme Court. 

$ 982. Certain actions to be tried where the avbject thereof is situated, 
§ 983. Other actions where the causes thereof arose. 
§ 984. Other actions according to the residences of the parties, 
§ 985. Place of trials if the proper county he not designated. 
§ 986. Defendant inay demand change of place of trial — proceedings thereon 
§ 987. When the court may change the place of trioL 
§ 988. Effect of changing the place of trial — transfer of papers. 
5 989. Order to change plaice of trial— when it takes effect — except far ^rposes 
of appeal therefrom, 

(1.) WlTlXBSSBS^Agldavit shcmldstatefactstoheprcmdhy.'] Theaffidavits 
should show how the witnesses are material ; they should show distinctly what 
foctp are to be proved by the several witnesses named, specifying- them, so that 
the court may judge of their materiality. (Price v. Fort Edwaixi Water-works 
Co., 16 How., 51 [Sp. T., 1857].) 

(2.) Important to show tlieir TnateriaZity.] Very little reliance can be placed 

upon an allegation of the materiality of witnesses, unless it can be shown whei-ein 
they are material. But the place of trial may be chang-ed upon such an af!ida\dt 
where no witnesses ai*e sworn to reside in the county where the venue is laid. 
(People V. Hayes, 7 How., 248 [Sp. T., 1852].) 

(3.) »— *- Stipulation as to evidence.] How far a change will be prevented by 
a stipulation to give no evidence, except of matters occuning in the county where 
the venue is laid. (Smith v. Averill, 1 Barb., 28 [Sp. T., 1847].) 

(4.) Offer to pay expenses of adversary* s witnesses.] How far the plaintiff 

will be allowed to retain the venue, where he offers to pay the expense of bring- 
ing the defendant's witnesses to that county, considered. (Worthy v. Gilbert, 4 
John., 492 [Sp. T., 1809] ; RathbOne v. Harman, 4 Wend., 208 [Sp T., 1830].) 

(5 ) Upcm what facts motion granted.] Where the plaintiff does not swear 

any witnesses reside in the county where the venue is laid, but his affidavit tends ^ 
to show that no real defense exists, and the defendant swears that nineteen wit- 
k nesses reside in another county, the motion should be granted. (Wiggfin v. 
Phelps, 10 Hun, 187 [Gen. T., 1877].) 

(6.) Upon what a decision will he, hosed.] What principles will govern 

the court in deciding with reference to a change of venue* (King v. Vanderbilt, 
7 How., 385 [Circuit, 1852].) 

(7.) TJie greatest nmnber qf witnesses.] How far the court will decide im 
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&vor of the party who swears to the gi'eatest number of witnesses. (Sherwood 
V. Steele, 12 Wend., 294 [8p. T., 1885 ; Austin v. Hinkley, 13 How., 576 [Sp. T., 
1856] ; Wood v. Bishop, 5 Cow.^ 414 [SpiT., 1826] ; Bene*iict v. Hibbai-d, 5 Hill, 
509 [Sp, T., 1843] ;- Weed v. Halliday, 1 How., 73 [Sp. T., 1845].) 

(8.) Seventy-eight wittiesses — regarded as a fraud.] Whei-e the defend- 
ant swoi'e to seventy-eight witnesses that were mat^ial to his defense in an 
action of assumpsit, it was regarded by the court as a fraud and the motion was 
denied. (Garbutt v. Bradner, 1 How., 122 [Sp. T., 1845] ; aee Wallace v. B<md, 4 
Hill, 536 [^p. T., 1842],) 

(9.) Convenience of witnesses alone considered.] The convenience of Ted- 

dent witnesses will alone be considei'ed in deciding the motion to change the 
venue. (Rathbone v. Harman, 4 Wend., 208 [1830] ; Williams v. Fellows, 9 
Wend., 451 [1832] ; Hull v. Hull, 1 Hill, 671 [1841].) 

As to distance of witness fi-om coui-t-house, see No. 24, etc., post, 

(10. ) AFrXDAVIT — To change the place of trial for oowoenience of witnesses — 
what it should contain.] Affidavit and notice to change venue/or convenience of 
witnesses should set out the grounds for belief that the witnesses ai*e materiaL 
(Kelly V. Matham, 2 N. Y. Weekly Digest, 173 [Sup. Ct., 1875].) 

(11.) Where all the defendants do riot join, the reason skovld he stated*] 

Whei'e the affidavit to change the venue is not made by all the defendants, the 
reason why they do not join ghould be stated. (Welling v. Sweet, 1 How., 156 
[Sp. T., 1845].) 

(12.) What may he shown in the opposing affidavits.] As to what the 

plaintiff may show in his opposing affidavit, see Gilbert v. Chapman (1 How., 
54 [Sp. T., 1844] ); Spencer v. Hurlburt (2 Caines, 374 [Sp. T., 1805] ); Anon. (7 
Cow., 102 [Sp. T., 1827] ); Onondaga Co. Bank v. Sheperd (19 Wend.i 10 £1837] ); 
Sherwood v. Steele (12 Wend., 294 [1835] ). 

(13.) -^ /Should state what witness wHl prove^] The affidavit should state 

what is expected to be proved, by the several witnesses. (American Exchange 
Bank v. Hill, 22 How., 29 [Sp. T., 1861].) 

(14.) It shoviLd show distinctly the faxis to he pronaed hy the several wt- 

jesses.] Price v. Fm-t Edward Water Works Co., IG How., j51 [Sp. T., 18371.) 

(15.) That the party canjiot 'Sqfely proceed, to triah] That the party can- 
not safely proceed to trial without the testimony of such witness must be. shown. 
(Anonymous, 3 Wend., 425 [1830] ; Constantine v. Dunham^ 9 Wend.,^431 [1832].) 

(16.) — r— That he has ad^ensevpon the inerits,] (Chemung Canal ^ank v. 
Bd. Supervisors, 1 How.,. 162 [%.. T., 1845].) 

(17.) That he has stated his ease to his counsel.] <Lynch v, MbBher»4 

How., 86 [Sp. T., 1849].) 

(18.) -^ — That he has stated to his counsel the facts that he expects to prove by 
hi» wtnesses.] (Dennison v. Seymour, 9 Wend., 9 [1832].) ^ 

(19.) '— — Should he made hy defendant himself.] The affidavit to change the 
v^iue for the convenience of witnesses should be made by the defendant himself, 
except under peculiar circumstances. (4 Hill, 62, note [1842].) 

(20.) — ^— il* to the names of the witnesses.] (Anonymous, 6 Cow., 389 [Sp. 
%. 1826].) 

(21.) As to the materiality of the wil^MSses.] (Anonymous, 3 Wend., 425 

[Sp. T., 1830] 5 Constantinev. Dunham, 9 id-, 431 [Sp. T., 1832]; People v. 
Hayes, 7 How., 248 [Sp. T., 1852].) 

(22.) TRIAL — Pkbce of] The tnal should be had in the county where the 
principal transaction betw^een the >paa*tiesocc¥aTed> and whero it appears that the 
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Jfldrgesfc, number of ihe witneesee, acquainted witb the £ftctB» redde. . A. majority 
of witnesses should not necessaiily control. (Jordan v. Garrison, 6 How.» 6 
48p. T., 1851] 5 Goodiich v. Vanderbilt, 7 id., 467 [Sp. T., 1852].) 

(23.) : ^irand impartial trial— what proof that it4saimotJ)ehadf required.] 

When an accused pei*son applies to change th^ place of trial he must make a 
dear case, that by reason of popular passion or pi*ejudiee he cannot have a tedv 
and impartial trial in the county where the venue is laid. - AflSdavdts stating^ the 
belief of pei*sons that a fair trial cannot be. had are not sufficient. Facts aqd 
circumstances must be stated. (People v. Sammis, 3 Hun, 560 [Qen. T., 1875].) 

(24.) -rr — In county where tcitne^aes reside — iTidependewt t^tkwr diiiwuoefrotn 
eourt'lumse.] The trial should be had in the county where the witnesses reside, 
even though they may be required to travel a greater distance than to the com*i>- 
house in an adjoining county in attending court. (Peofde v. Wright^ 5 How.^ 23 
(Sp. T., 1850].) 

(25.) BBSIDBNCB -^ Of xoUness-^not neceaeary to etate, other than county. ] 
Where the affidavit states the county in which the witnesses reside, it is sufficient. 
It is tmnecessaiy to specify the city, town or village. (Bleecker v. Smith, 87 
How., 28{Sp.T., 1869].) 

(26.) County of residence-^ dedHon.] The motion to change the venue 

will be dedded by the county in which the witnesses re^de, and not by the dis^ 
tances they will have to travel in order to come to the place of trial. (Hull v. 
Hull, 1 Hill, 671 [1841] ; People v. Wright, 5 How., 23 [Sp. T., 1850] ; Beai-dsley 
V. Dickinson, 4 How., 81 [Sp. T., 1848].) 

(27.) Jiesidence in adjoininff State.] The residence of a large number of 

witnesses in an adjoining State, is not a ground for retaining the place of trial in 
an adjacent county. (Peet v. Billings, 2 Wend., 282 [1829] ; Bank of St. Albans 
V. Knickei-bocker, 6 Wend., 541 [1831].) 

(28. ) MOTION — r Where made.] A motion to change the place of ixial for the 
convenience of witnesses, should be made in the judicial district designated in 
the complaint, or in a county adjoining it. (Bangs v. Selden, 13 How., 163 [Sp. 
T., 1856] ; Askins v. Heams, 3 Abb., 184.) 

(29.) An aanerkdment of pleading — changing place of trial — pending 

motion therefor.] An amendment of pleadings, of course, changing the place of 
trial, prevents the. hearing in the. original county of a pending motion to change 
^e place of tibial, on the g^und that a fair and impartial trials cannot be had 
there, but motion may be made in county designated by amendment. (1 Abb. 
New Cases, 235 [Sup. Ct., 1876].) 

(80.) . When covai, on ^notion to change for witneaBea^carmot change hecaiise 

improper county is named.] On a motion to change the place of tiial for the con- 
venience of witnesses, a court cannot order a change for the reason that the 
proper county is not designated in the summons, whei-e no previous demand to 
have such change has been made. (Couch v. Lftsh^ir, 17 How., 520 [Gen. T., 
1859].) 

(81.) iVo di&tinciion between eutiona ex oontrcurtu and ex deiicto.] In 

regard to motions to change the place of trial, thei*e is no distinction between 
actions ex fiontrotctu md actions ex delicto. (Sailly v. Button, 6 Wend. , 508 [1880]. ) 

(32.) Demand for change not necesaary.] It. is not. necessary, before 

making a motion to change the venue for the convenience of witnesses, to make 
a demand in writing to have the trial in the proper county. (Hinchman v. But- 
ler, 7 How.,: 462 [Sp. T., 1852}.) 

,(33.) --r^.McJ^^^toJihQflikgeiii/e^fQen^ejW A notice Of 
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motioii in the alternative, to change the venue or place of tri&ly is snfSeient. 
(Hinchman v. BuUer, 7 How., 462 [Sp. T., 1852].) 

(34.) By wh<yni to he 'inade,'\ By whom the motion to change the venue 

should be made. (Mairs v. Remsen, 8 0. R., 138 [Sp. T., 1850J ; Legg v. Dors- 
helm, 19 Wend., 700 [1839].) . 

(35.) Notice to other defendants.] As to notice to the other defendants, 

where a motion is made by only one of several defendants, see Chace y* Ben- 
ham (12 Wend., 200 [1834]) ; Welling v. Sweet (1 How., 156 [Sp. T., 1845]). 

(36.) TJie ventte can only be cTw/nged in the causes specified.] The place of 

trial in the Supreme Coui*t can only be changed in the cases specified in the 
statute. (Birmingham Iron Foundry v. Hatfield, 43 N. Y., 224 [1870].) 

(37.) When pretnature,] It is pi*emature to make a motion to change the 

place of trial for the convenience of witnesses, whei*e a demurrer is interposed 
to the merits of the defense. (Moore v. PiUsbury, 43 How., 142 [Sp. T., 1872].) 

(38.) Not until after issv^ joined,] A motion cannot be made until after 

an issue of fact has been joined. (Memll v. Grinnell, 10 How., 31 [Sp. T., 1864] ; 
Hartman v. Spencer, 5 id., 135 [Sp. T., 1850].) 

(39.) When Ttiade.] After the service of an answer, the defendant may 

move to change the place of trial before the sendee of a reply, and before the 
expiration of the time to reply. (Myera v. Feeter, 2 Code Reporter, 147 [Sp. T., 
1850].) 

(40.) Denied, if made for delay.] The motion will be denied where it 

appeal's that it is made for the purpose of delay. (Kilboimi v. Fairchild, 12 
Wend., 293 [1835]; Hay wood v. Thayer, 10 id., 571 [1833]; Garlock v. Dunkle, 
22 id., 615 [1840]. 

(41.) That plaintiff will lose a term, not ground for denial.] The fact that 

the plaintiff will lose a term l)y reason of a change of venue, where the defend- 
ant is not guilty of laches, is no i*eason for refusing such change. (Garlock v. 
Dunkle, 22 Wend., 615 [1840].) 

(42.) LACHES — Motion must he made with diligence.] A motion to change 
the place of trial for any reason must be made with reasonable diligence after 
issue has been joined in the action. (DaiTa^fh v. McKim, 2 Hun, 387 [Gen. T., 
1874].) 

(43.) APPEAL — Order changing venue ^appealabUity of to general Term-^ 
notice of appeal, where to he filed.] An order vacating an order of i»efei*ence, and 
changing the place of trial, affects a substantial right, and is appealable to the 
Gteneral Term. The appeal is properly brought in the department in which the 
motion is made. (Hoffman v. Sparling, 12 Hun [Gen. T., 1877] ; Code of Civil 
Procedure, 989 ; contra, Kellogg v. Smith, 7 Hun, 551 [Gen. T., 1876].) 

Rule 49. 

Giarditns td litem, nho U be. 

No person shall be appointed guardian ad litentj either on the 
application of the infant or otherwise, unless he be the general guar- 
dian of such infant, or is fully competent to understand and protect 
the rights of the infant, and has no interest adverse to that of the 
infant, and is not connected in business with the attorney or counsel 
of the adverse party. And no person shall be appointed such guar- 
dian who is not of sufficient ability to ans>yer to. the infant, for any 
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d&mag*^ whieb may be dustained by bis negllgeiice or misecmduct in 
tbe defense or prosecution of tbe suit, and such ability shall be 
shown by affidavit stating facta in respect thereto. 

Rule 59 of 185S, amended. Eule 61 of 1871. Rule 61 of 1874, amended. 
Rule 52 of 1877. 

CODE OF CIVIL PROOB0OM3. 

f ^8. Speckd gtus/rdian ad lite^ appointed far a dtfendant who is cm ir^amt, a 

lunatict drunJcard, He. 
f 469. A guardian ad litem mtist he appointed for an infant plaintiff, 
f 470. Application for the appointfuent of a guardian ad litem for infant plain- 

tiff — n/>tice to general guardian, 
} 471. Application for tbe appointment of a gwjmdianadUtem for infant drfen^ 

ant — notice to general guardian or infant, 
} 472. Ghiardian, how appointed — consejit nseesaary — clerk, when to act, 
} 473. Appoint/fneiit of guardian ad litem for absent infant dtfendant. 
( 474. Ghiardian ad litem n/)t to receive property unlil security is given, 
§ 475. WTiat security required, 
§ 476. T?ie last two sections not appUcoMe to general guardian who has been 

appointed guardian ad litem — Additianal security may be required of 

him. 
f 477. Qvardian ad litem for defendant lu^ liable for costs— unless chargedthere- 

with by the court, 
}§ 747-748. Money in court — when it may be transferred to, 
f 749. Powers of, to bring action touting securities sv^ansferred. 
4 1535. Cf infant in actions for partition, 
§ 1820. Ghiardian ad litem in an infantas action for a legacy. 
§ 2352. On application to sdl, die,, infant*s real estate. 
$ 2527. In Surrogate's Court, 
{ 3249. Of plaintiff— liahUity of, for costs, 
} 3251. Costs for procwring appointment of, 

(1.) QCJARDZAN AD LITBM — Fbr piaintiff need not be general gtu^rdian,] 
'Xhat part of Rule 53, of 1854, i*equii*ingf the goafdian ad litem ^^to be tke gen* 
emL guardian, or an attorney or other officer of the court,** did not apply to a 
jguardian for the j^laiatiff: (CJook v. Rawdon, 6 How., 233 [Sp. T., 1851].) 

(2.) Infant married vxnaan,] Where the infant is a wife her husband is 

usually appointed, unless his interest is adverse to here. (Disbrow v. Folger, 5 
Abb., 53 [Sp. T., 1857]; see, however. Cook v. Rawdon, 6 How., 233 [Chamb., 
1851].) 

<8.) — **• When neeemiry.] A guardian muBt be appointed where a ca^editor 
li^^es ior payme^ from a fond in court in wbieh Uie infant is kt^^re^d. (Mat- 
ter of Howe, 2 Edw., 484 [1835].) 

(4.) Who to be appointed.] A person who is most lifcely to fully protect 

the rights of the infant is the one who should be appointed as guardian. (Gi-ant 
V. Van Schoonhoven, 9 Paige, 255 [1841].) 

(5.) Who ^mi^ppoi^nted— a personwhoseiai^erest is adverse to the infant,] 

A guardian must not be appointed where his interest is adverse to that of the 
fiifanl (Matter (^ Frits, 2 Paige, 374 [1831].) 

, ^,) .^.^^ A p&mm named h^^adwrse party.] Ngr wHi aga«rdia& naisad 
11 
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by the adverse party be appointed. (Knickerbocker v. Defi'eest, 2 Paige, 304 
[1830].) 

(7.) The guardian himaelf must be qf fuU age.] (Kellogg v. Klock, 2 

C. R., 28 [Sp. T., 1849].) 

(8.) GiLardian, wJm tvas appeared, miist answer.] A guardian who has 

appeai'ed must put in an answer for the infant. (Farmers* Loan and I'rust Co. 
V. Reed, 3 Edw., 414 [1840].) 

(9.) Reinoval of.] Where the court clearly discover that the interests of 

infants are committed to a guardian who is not likely to protect them, he should 
be I'emoved and a proper one appointed. (Litchfield v. Bui*well, 5 How., 341 
[Sp. T., 1850].) 

(10.) Power of. ] A guardian ad litem cannot, of his own mere motion and 

without the oi-der of the court, make an absolute settlement of the whole matter 
in controversy, so aa to bind the infant. (Edsall v. Vandemark, 39 Barb., 589 
[Gen. T., 1863].) 

(11.) Punished. ] A guardian who fails to pix)tect the interests of the infant 

will be punished. (Knickerbocker v. Defreest, 2 Paige, 304 [1830].) 

Rule BO. 

Gmdlan ad litem, Dattes •f — Compensation of— What Affldayit roqnired to entllie 
Giardiaa to Compensation. 

It shall be the duty of every attorney or officer of the court, to 
act as the guardian of any infant defendant, in any suit or proceed- 
ings against him, wj|pnever appointed for that purpose by an order 
of this court. And it shall be the duty of such guardian to examine 
into the circumstances of the case, so far as to enable him to make 
the proper defense, when necessary for the protection of the rights 
of the infant ; and he shall be entitled to such compensation for his 
services as the court may deem reasonable. But no order allowing 
compensation to guardians ad litem, shall be made, except upon an 
affidavit to be made by such guardian, if an attorney of the court, 
OP if the guardian be not an attorney, then an affidavit to be made 
by an attorney of the court who has acted in the matter in behalf 
of such guardian, showing that he has examined into the circum- 
stances of the case, and has, to the best of his ability, made himself 
acquainted with the rights of his ward, and that such guardian has 
taken all the steps necessary for the protection of such rights, to the 
best of his knowledge, and as he believes, stating what has been 
done by him for the purpose of ascertaining the rights of the ward. 

Rule 61 of 1858, amended. Rule 62 of 1871. Rule 62 of 1874. Rule 63 of 1877. 
See notes unde Rule 49. 

Rule B I • 

Gnardlan to GIto Secnrlty before reeelTlnf Property. 

No guardian ad litem for an infant party, unless he has given 
security to the infant according to law, shall, as such guardian, 
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receive any money or property belonging to such infant, or which 
may be awarded to him in the suit, except such costs and expenses 
as may be allowed by the court, to the guardian, out of the fund, or 
recovered by the infant in the suit. Neither shall the general 
guardian of an infant receive any part of the proceeds of a sale of 
real property belonging to such infant, sold under a decree, judg- 
ment or order of the court, until the guardian has given such further 
security for the faithful discharge of his trust, as the court may 
direct. 

Rule 62 of 1858. Rule 63 of 1871. Rule 63 of 1874. Rule 54 of 1877. 
See notes under Rule 49. 

Rule 52. 

Appointment of General Gnardlan — Petition for. 

Except in cases otherwise provided for hy law, for the purpose of having 
a general guardian appointed, the infant, if of the age of fourteen 
years or upward, or some relative or friend, if the infant is under 
fourteen, may present a petition to the court, stating the age and 
residence of the infant, and the name and residence of the person 
proposed or nominated as guardian, and the relationship, if any, 
which such person bears to the infant, and the nature situation and 
value of the infant's estate. 

Rule 63 of 1858. Rule 64 of 1871. Rule 64 of 1874. Rule 55 of 1877, 

CODE OF CIVIL PROCEDITRE. 

$} 2821-2841. AppoiTiiJoentf removal and reHgnation of a general guardian. 

(1.) GUARDIANSHIP— iVho entitled to.] As to the persons entitled to the 
guardianship of infants owning lands, see 1 Revised Statutes, 718, section 5. 

(2.) SURROGATE — Proceedings before,] As to the necessary proceedings, 
see Underhill v. Dennis (9 Paige, 202 [1841]) ; Moorehouse v. Cooke (1 Hopk., 
226 [1824]). 

(3.) Hetnoval of guardian, ] An action cannot be brought, in the Supi-eme 

Court, to remove a guardian so appointed. (Button v. Button, 8 How., 99 [Sp. 
T., 1852].) 

(4.) His decision — wTien reversed,] "Where the surrogate errs in neglect- 
ing to make proper inquiries upon an application to appoint a guardian, or in 
omitting to direct proper notices to be given to such of the relatives as, in the 
exercise of a sound discretion, he ought to have notified, his decision will be 
reversed on appeal. (Underhill v. Bennis, supra; White v. Pomeroy, 7 Barb., 
640 [Gen. T., 1850]; HoUey v. Chamberlain, 1 Redf , 333-386 [I860].) 

(5.) PATMEirr — (jf iiumey to general guardian, ] See Rule 59. 

Rule B3. 

Coirt te Aseerttiii the Age of laftBt «id kwfmmt of Property, ete. 
Upon presenting- the petition, the court shall, by inspection or 
ctherwise, ascertain the age of the infant, and if of the age of four- 
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teen years or npward, shall examine him as to his rolantary nomi« 
nation of a suitable and prox>er person as guardian ; if nnder four- 
teen, shall ascertain who is entitled to the g^iardianship, and shall 
name a competent and proper person as guardian. The court shall 
also ascertain the amount of the personal property, and the gross 
amount or value of the rents and profits of the real estate of the 
infant during his minority, and shall also ascertain the sufficiency of 
the security offered by the guardian. 

Rule 64 of 1858. Rule 65 of 1871. . Rule 65 of 1874. • Rule 56 of 1877. 

Rule B4. 

Secirlty te Ibe given Iby Geieral Gunlian. 

The security to be given by the general guardian of an infant 
shall be a bond, in a penalty of double the aiuount of the personal 
estate of his ward, and of the gross amount or value of the rents 
and profits of the real estate, during his minority, together with at 
least two sufficient sureties, each of whom shall be worth the 
amount specified in the penalty of the bond, over and above all 
debts; or, instead of personal security, the guardian may give 
security by way of mortgage on improved and unincumbered real 
property, of the value of the penalty of his own bond only. But 
the court, in its discretion, may vary the security, where, from 
special circumstances, it may be found for the interest of the 
infant; and may direct the principal of the estate, or any part 
thereof, to be invested in the stocks of the State »of New York, 
or of the United States, or with the New York Life Insurance and 
Trust Company, the United States Trust Company, the Union Trust 
Company, the Brooklyn Trust Company, or Farmers' Loan and Trust 
Company, or on bond and mortgage, upon unincumbered improved 
property of at least double the value of the amount invested to be 
shown to the satisfaction of the court, for the benefit of the infant, 
and that the interest or income thereof, only, be received by the 
guardian. 

Rule 65 of 1858, amended. Rule 66 of 1871, amended. Rule 66' of 1874^ 
amended. Rule 57 of 1877. 
See notes under Rules 49 and 52. 

CODB OF CIVuj PROOiaDUKB. 

{ 744. TTie General Rules of Practice map contain regtUations as to the payment cjf 

mmey into court, 
j 745. Money paid into court (unless it he otherwise directed) to he paid to the 

county treas^arer and securities taken in his naine. 
5 746. Money paid into court — where and how deposited or invested. 
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$ 747. Ptnoer of ^wpreme Court to tmyufer funds an4 direct the ipt&dm/Bnt 

thereof 
J749. JPower of certain off/sers to hrkig a«^^ rdcOing to money held in arepre- 

sentaMve charojt^ber, 

(1.) NEW TORK LIPB INSURANCB AND TRUST COBfPANY — 

Beetion 3 of chapter 75 of the Laws of 1830, authorizes the said company to le 
appointed guardian of any infant, the annual income of whose estate exceeds f 100. 

(2.) UNITED 8TATBS TRtrST COMPANY— iSfeciicm 3 of chapter ^^, 
Laws of 1853, confers a similar authority upon this company, 

(3.) GENERiUi <3t\JASJ>lAl!i— Appointment qf. 

See notes iifider Rule 52. 

Rule Ktim 

4|ipl|eatl«i f(Nr Sale tf BmI fistate of iBfaat Luatlc, etc— What te ^ule— PreTtois 

ippUcadM. 

The petition in proceedings to sell, mortgage or lease real estate belonging 
to an infant or lunatic^ idiot or habitzial drunkard, shall state, besides the 
particular grounds for a sale, mortgage or lea^^ of the property, and the 
other matters required by the Code, the age and residence of the infani, 
lunatic, idiot or habitual drunkard^ and the name and residence of the 
pei'son proposed as special guardian or committee, the relcUionship^ if any^ 
which he bears to the infant, lunaMc, idiot or habittial drunkafd, and the 
security proposed to be given ; and also whether any previous application 
has been made, an^, if so, the time thet'eof, and what disposition was made 
cftliesam/e. 

Rule 56 of 1858. Rule 67 of 1871, amended. Rule 67 of 1874. Rule 58 of 
1877, amended. 

cqd;b cap civil proqiidurs. 

$ 263. Jurisdiction of the Superior City Courts over the person and property of 

infants and the scde of the property, 
f S40. XAke jurisdiction of County Courts. 
§§ 2345-2364. Proceedings for the disposition of the real property of an irtfant 

lunatic, idiot or habituat drunkard, 

(1.) SAUB — Power of court to direct.] The power of the court to order the 
sale of i*eal estate belonging to an infant, is derived entii-ely fi-om the statute. 
(2 R. S., 194 ; Hoi-ton v. McCoy, 47 N. Y., 21-26 [1871] ; Onderdonk v. Mott, 34 
Barb., 106 [Gen. T., 1861] ; Barker v. Lorillard, 4 N. Y., 257 [1850] ; Rogers v. 
Dill, 6 Hill, 416 [1844].) 

(2.) -; — Power qf court over proceedings — continues during minority.] On the 
sale of an infant's interest in real property, the court has control of the pix)ceed- 
ings until the infant arrives at maturity and the money has been pfdd over to 
him, and can correct any irregularities and mistakes so as to protect a party 
likely, innocently, to suffer thei*eby. (Applied to case where the interest of the 
infant was one-third and the sale was of a one-half interest in the land.) (In re 
Price V. Hewson, 3 N. Y. Weekly Dig., 558 [Court of Appeals, 1876].) 

(3.) Contrary to stafvte — void,] A sale made contrary to the provUdons 



Digitized by VjOOQIC 



166 GENERAL RULES OP PRACTICE. [Rule 55. 

of the statute ia utterly void and passes no title to the purchaser. (Rogers v. 
Dill, «ttpm; Matter of Turner, 10 Barb., 652 [8p. T., 1851].) 

(4.) Non-cainpllance with the ttUe — does not invalidate the sale,] The 

rule of the Court of Chancery (Rule 158) requiring an infant to join when he is 
9ver foui^teen yeai-s of age, was a mere regulation of practice, which the court 
had power to waive, and did not affect the junsdiction or invalidate the sale. 
(Cole V. GtHirlay, 79 N. Y., 527 [Januai-y, 1880].) 

(5.) Ciyrrdboratlng affidavits andpetitioni>y general guardian — may he dis^ 

pensed with ] The court has power to dispense with the jprovision of said rule, 
requiring corroborating affidavits, and with that requiring the petition to be by 
the genei-al guai-dian of the infant, or to show that he has none. (Cole v. Gourlay, 
79 N. Y., 527 [January, 1880].) 

(6.) By whmn petition may he made.] When a petition shows that the 

application was made for and on behalf of the infants, by one entitled to i*epre- 
sent them, as provided in said statute, and is in conformity with its requii'ements, 
this is sufficient. (Cole v. Gourlay, 79 N. Y., 627 [January, 1880].) 

(7.) Possession in fact or law — necessary to authorize. ] Under the statute 

providing for the sale of the interest of an infant in i*eal estate, a sale can only be 
ordered in those cases in which the infant is in the actual possession of the land, 
or entitled to the immediate possession thereof. (Jenkins v. Fahey, 11 Hun, 351 
[Gen. T., 1877].) 

(8.) Of equitable estates,] Courts of equity have inherent jurisdictiany 

independent of the statute, to oider the sale of equitable estates of infants. (Wood 
V. Mather, 38 Barb., 475 [Gen. T., 1862].) 

(9.) Expectant estates and estates in remainder,] Cannot be sold there* 

under. (Jenkins v. Fahey, 11 Hun, 351 [Gen. T., 1877].) 

(10.) TO PAY I>'E!BfT8— Special guardian cannot dispute stbch debts — prO" 
ceedings to mortgage an infantas real estate for payment of its debts — the special 
guardian cannot dispute the validity of debts he is directed to pay — when he is 
Tiot protected by an order of ooT^formation,] (Matter of Lampmann, 22 Hun, 239 
[1880].) 

(11.) APPLICATION — By whmn made.] The petition should be presented 
by the general guardian of the infant, if he has one, and if not, the fact should 
be stated in the petition. (Matter of Lansing, 3 Pa%e, 265 [1832].) 

(12.) It may he presented by the natural guardian, the mother.] (Matter 

of Whitlock, 32 Barb., 48 [Sp. T., 1860] ; S. C, 10 Abb., 316 ; 19 How., 380.) 

(13.) By an U7icle, who is the only male relative.] (O'Reilly v. King, 2 

Rob., 587 [Gen. T., 1864] ; S. C, 28 How., 408.) 

(14.) Infant need not join in petition.] Under the provisions of the 

Revised Statutes, in relation to the i sale of the real estate of infants (2 R. S., 194» 
§ 170, et seq.), it is not essential that the infant should join in the petition for such 
sale ; it may be made by the next friend or guardian alone. (Cole v. Gourlay, 
79 N. Y., 527 [January, 1880].) 

(15.) W Tiers made.] The application must be made at a Special Term, and 

not to a justice at chambers. (Matter of Bookhout, 21 Barb., 348 [Sp. T., 1856].) 

(16.) Form of petition.] The form of the application is not of importancey 

if the necessary facts are stated. A petition entitled "The petition of, etc, 
infants, by their next fHend," is sufficient to give the court jurisdiction. (OHeilly 
V. King, 2 Rob., 587 [Gen. T., 1864] ; S. C, 28 How., 408.) 

(17.) — — It should be addressed to the *' Supreme Court of the State of New 
T&rk," [Matter of Bookhout, 21 Barb., 348 [Sp. T., 1856]. 
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(18.) Estate of infant triLsteea,] Proceedings for transferring the title of 

infant tinistees under the Revised Statutes (article concerning the sale of infants' 
estates), are not affected by the one hundred and seventy-sixth section of the 
article. That section applies only to the sale of infants' estates held in their own 
right. (Wood v. Mfither, 38 Barb., 473 [Gen. T., 1862].) 

(19.) DEED — May be executed by special gtuirdian in his name as special 
guardian J] An oi-der of the Court of Chancery, in proceedings for the sale of an 
infant's i-eal estate, adjudged that the s})ecial guardian, who signed the petition, 
should execute a sufficient conveyance of the intei'est of the infants ; a deed was 
executed by him in his own name as special guardian, the names of the infants 
appeai-ed in the deed. Hddt that the deed was in proper form ; that it was not 
necessary to have it executed in the names of the infants. (Cole v. Goui'lay, 79 
N. Y., 527 [January, 1880].) 

(20.) BOND — Of gtuirdian to sell infant* s real estate — when it should be 
executed — it takes effect f rain the time of its delivery,^ (Center v. Finch, 22 Hun, 
146 [1880].) 

(21.) ORDER — i^brm of in proceedings to pay d^tsJ] In proceedings to 
mortgage an infant's real estate for payment of debts, the order directing the 
mortgage, and the report of the referee, should specify the debts to be paid. 
(Matter of Lampmann, 22 Hun, 239 [1880].) 

(22.) COXTNTYCOTTRT — Alvxiysopen^ for proceedings for saZe,"] The County 
Court need not exei*cise its powers in regai*d to the sale of an infant's estate at a 
stated tei*m, but is always open for that jiuipose except as otherwise provided 
by statute. (Brown v. Snell, 57 N. Y., 286 [1874].] 

Rule 66. 

Referee's Report. 

The referee appointed on such petition must report as to v>heth£T a sale^ 
mortgage or lease of the premises (or any and what portion thereof)^ would 
he beneficial to the infant^ lunatiCy idiot or habUvxxl drunkard and the par' 
Ucular reason therefor ^ and whether the infant^ lunatic^ idiot or habitucU 
drunkard is in absolute need of having some and what portion of the pro* 
ceeds of such salcy mortgage or leasey for a purpose provided in section 
2348 of^ Code in addition to what he might earn by his own exertions^ 
and such referee shall also ascertain and report the value of the property 
or interest to be disposed of^ specifically ^ as to each separate lot or parody 
and whether there is any person entitled to dower or a life estate^ or estate 
for years J in the premiseSj and the terms and conditions on which it should 
be sold. 

And the referee's report shall give such further facts a^s are necesmry or 
proper on the application. 

The facts s?iaU be proved on such reference by evidence of at least two 
disinterested persons^ in addition to that of the petitioner j and the report 
shall not refer to the petition or any other paper for a statement of fact. 

Rule 67 of 1858. Rule 68 of 1871, amended. Rule 68 of 1874, amended. Rule 
59 of 1877, amended. 
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RBFERBNOB — WTim unneeeBsary,] The court vmy proceed somaia- 
rily without a i*eferencey if the facts are made to appear eo as to show a clear 
case, where the disposal of the estate is necessary and proper for any of the 
purposes indicated by the statute. (Hatter of Mcllvaaiey 15 Abb., 91 [Q&ou T., 
1862].) 

See notes under Rule 55. 

Iluto67. 

SMirltj reqtlred •f Spedal diwdlii. 

Unless Uie court otJierwise speciaUy directs^ the security required on A 
sale of the real estate of an infant shall be a bond of the guardian^ 
with two sufficient sureties, in a penalty of double the value of the 
premises, including the interest on such value during the minority 
(rf the infant, each of which sureties shall be worth the penalty 
of the bond over and- above all debts, which bond shall be duly 
acknowledged and accompanied with affidavits of justification made 
by the sureties ; ixt a similar bond of the guardiiui only, secured by 
a mortgage on improved and unincumbered real estate, within the 
State, of the value of the penalty of such bond. 

Rule 68 of 1858. Rule 69 of 1871. Rule 69 of 1874, amended. Rule 60 of 1877, 
amended. 

CODS OP CIVIL PROCEDURE. 

§ 474. Ghiardian ad litem not to receive proper^ untU security is given. 
§ 475. Fonn and amount of set^rity to he given by gtmrdAan ad litem, 

BTTRBTtEB -- JusftificcLtion o/.] Where real estate was sold for the bene- 
fit of five childi*en, and the g'uai*dian gave a bond to each, with the same 
sureties, hdd^ that the sureties should justify in respect to their ability as to the 
aggregate penalties of tiie several bonds. (Anonymous, 4 How.* 414 [fip. T., 
1850].) 

Kule 88. 

WhM PrtCMis mst be brMgM lito Coirt— CMts. 

' If the proceeds of the sale exceed $500, and the guardian has not 
given security by mortgage upon real estate, he shall bring the pro- 
ceeds into court, w invest the same under the direction of the court, 
for the use of the infant ; and the guardian shall only be entitled ta 
receive so much of the interest or income thereof, from time t^ 
time, as may be neceasaiy for the support and maintenance of the 
infant, without the order of the court. If the infant's interest in 
the pn^rty does not exceed $1,000, the whole costs, including dis^ 
bursements, shall not exceed twenty-five dollars, and referee^s fees 
not exceeding ten dollars. Where several infants are interested in 
the same premises as t.enants in common, the application in behalf 
of all shall be joined in the same petition, although they may have 
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several general guardians ; and there sh^ll be but one reference to 
ascertain the propriety of a sale ad to all, and but one bill of costs 
shall be allowed. 

Rule 69 of 1858, amended. Rule 70 of 1871. Rule70of 1874)ai]ieiided. Rule 
61 of 1877. 

(1.) OOWn—When cUUnoed in excess of twenty-fioe dollars.^ If several 
infants are included in the same application, or if several pai*cels ai-e sold at 
different times, the solicitor for the petitioners is entitled to an allowance for the 
extra expense, notwithstanding the limitation by the rule to twenty-five doUars. 
(Matter of Mon-ell, 4 Paige, 44 [1833].) 

(2. ) UnrBSTMBNT — In land beyond jurisdiction qf court — order direetiing 
is ixHc2.] Where land has been sold under an order of the County Coui*t, a subse- 
quent order of the same court, directing the sj^ecial guardian to invest the pro- 
ceeds in lands outside the county over which its juiisdiction extends, the infant 
and special guardian being at the time residents of the county where such land 
is located, is a nullity. (Stiles v. Stiles, 1 Lans., 90 [Gen. T., 1869].) 

Rule 60. 

Moneys ArldDg fron St1e,w1ieii t«1b«P«id to Geseral GotrdlaD— Petition for sach Honey. 

No money/s arising from the sale of the real estate of an infant 
shall be paid over to his general guardian, except so much thereof, 
or of the interest or income, from time to time, as may be necessary 
for his support or maintenance, unless such guardian has previously 
given sufficient security on improved and unincumbered real\ estate, 
to account to the infant for the same, in the usual form. 

No order shall be made for the payment of any such moneys to 
any person claiming the same, except upon petition, accompanied 
by a certified copy of the order, in pursuance of which the money 
was brought into court, together with a statement of the county 
treasurer, city chamberlain, or other depositary of the money, show- 
ing the present state and amount of the fund, separating the prin- 
cipal and interest, and showing the amount of each ; and the court 
may take such proof of the truth of the matters stated in the petition 
as shall be deemed proper, or may refer the same to a suitable 
referee to take proof and report thereon. 

Rule 70 of 1858. Rule 71 of 1871. Rule 71 of 1874. Rule 62 of 1877. 

See Rule 52. 

Rule 60. 

Fnilnre to Answer on Hortf oge Foreclosnre — Eel^rence— Jndgnent on. 

If, in an action to foreclose a mortgage, the defendant foils to 
answer within the time allowed for that purpose, or the right of the 
plaintiff, as stated in the complaint, ifc admitted by the answer, the 
plaintiff may have an order referring it to some suitable person as 
referee, to compute the amount due to the plaintiff, and to such of 
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the defendants as are prior incumbrancers of the mortgaged premises, 
and to examine and report whether the mortgaged premises can be 
sold in parcels, if the whole amount secured by the mortgage has 
not become due. If the defendant is an infant, and has put in a 
general answer by his guardian, or if any of the defendants are 
absentees, the order of reference shall also direct the person to whom 
it is referred to take proof of the facts and circumstances stated in 
the complaint, and to examine the plaintiff or his agent, on oath, as 
to any payments which have been made, and to compute the amount 
due on the mortgage, preparatory to the application for judgment 
of foreclosure and sale. 

When no answer is put in by the defendant, within the time 
allowed for that purpose, or any answer denying any material facts 
of the complaint, the plaintiff, after the cause is in readiness for 
trial, as to all the defendants, may apply for judgment, at any 
Special Term, upon due notice to such of the defendants as have 
appeared in the action, and without putting the cause on the calendar. 

The plaintiff, in such case, when he moves for judgment, must 
show, by aflBidavit or otherwise, whether any of the defendants who 
have not appeared are absentees ; and, if so, he must produce the 
report as to the proof of the facts and circumstances stated in the 
complaint, and of the examination of the plaintiff or his agent, on 
oath, as to any payments which have been made. And in all fore- 
closure cases the plaintiff, when he moves for judgment, must show 
by affidavit, or by the certificate of the clerk of the county in which 
the mortgaged premises are situated, that a notice of the pendency 
of the action, containing the names of the parties thereto, the object 
of the action, and a description of the property in that county affected 
thereby, the date of the mortgage, and the parties thereto, and the 
time and place of recording the same, has been filed at least twenty 
days before such application for judgment, and at or after the time 
of filing of the complaint, as required by law. 

Rule 71 of 1858. Rule 72 of 1871. Rule 72 of 1874, amended. Rule 63 of 
1877, amended. 

CODS OF cnmi procedurb. 

S 263. An (uAicm fen' the foreclosure of a rmrtgage may he l^ 

City Court, 
§ 340. Likewise in a County Court* 
§ 447. TVlio are proper parties defendant, 
§ 473. Gtbardian for absent infant defendants — Turn appointed. 
\ 982. The action must he tried in the county in which the sut^ect cf the actionf or 

soine part thereof is situated, 
§ 1242. Sale — when — hy whom — effect of the conveyance, 
§ 1243. Security may he required upon a sale hy d referee, 
{ 1244. The conveyance to state in the granting daute whose right, etc., is idld. 



Digitized by VjOOQIC 



Rule 60.] GENERAL RULES OF PRACTICE. 171 

5 1626-1637. Provisions relating to foreclosure by action, 
§ 2799. /Surplus inforeclosuret when, to he paid to surrogate. 

(1.) REFERENCE — iVb^ granted, wJiere some defendants are not served,] 
The action cannot be i*efeiTed while any defendants, against whom the plaintiff 
seeks a judgtnent for a deficiency, have not been served with a summons, or have 
been served only with a notice that no personal claim is made against them, 
and have not appeared, ((j^oodyear v. Bi*ooks, 4 Rob., 682 [Gten. T., 1866] ; 
S. C, 2 A.bb. [N. S.], 296.) 

(2. ) Including inquiry as to amount due and the trial of issues — when irreg^ 

tUar. ] As against anon-answering defendant in foreclosure, it is irregular to com- 
bine in one reference the inquiry as to the amount due, with the trial of issues 
between the plaintiff and other defendants, and to enter judgment upon the report 
without applying to the court for judgment against the non-answering defendant. 
Cram v. Bradford, 4 Abb., 193 [Gen. T., 1857].) 

(3 . ) Practiee where soine defendants anstoer, and some do riot ] In an action 

in which some of the defendants answered and some did not, the issues raised by 
the answers were referred and decided against the defendants, but the amount 
due vras not computed. The plaintiff then applied, on notice, for the relief 
demanded in the complaint, and no opposition being made, took an order of 
reference to compute the limount due, and after obtaining the report, on notice, 
brought the cause to a hearing and took j udgment of fbraclosure and sale. Held, 
that he waa regular. (Hill v. McReynolds, 30 Barb., 488 [Gen. T., 1859].) 

(4. ) TTie proper practice as to proving the bond and mortgage on, discussed 

by counsel.] (Knickerbocker life Ins. Co. v. Hill, 16 Abb. Pr. [N. 8.], 321 [Gen. 
T., 1875].) 

(5.) To ootnpute amount due — affidavits on motion for,] On a motion for 

a i*eference to compute the amount due, the affidavit should show a failure to 
answer, as provided by the rule, and, also, whether the moneys secured by the 
mortgage have all become due and payable, and whether any of the defendants 
are absentees or infants. (Anonymous, 3 How., 158 [Sp. T., 1847].) 

(6.) After aprpearance — notice.] Where the defendant appears but fails 

to answer, and the plaintiff g^ves due notice of an application to the court for the 
relief demanded in the complaint, or judgment, the court may, instead of itself 
computing the amount due, refer it to the clerk, or to some other suitable person, 
to^make such computation. (Kelly v. Sewring, 4 Abb., 354 [Sp. T., 1857].) Such 
reference is not such a new or independent proceeding, as to require new notice 
to the defendent (id.) ; nor need it be executed in the county in which the action 
is triable. (Id.) 

(7.) Whjen there are absent defendants f form of order.] When there are 

absent defendants, the order of reference should direct the referee to take proof 
of the facts and circumstances set forth in the complaint, and to report the 
proofs and examinations had before him. (Wol«ott v. Weaver, 8 How., 159 [Sp. 

T., 1847].) 

(8.) — Proceedings on.] The referee is to perform his duty as though he 

were an examiner, and the plaintiff must adduce legal proof of every material 
feet alleged in the complaint ; secondary evidence will not answer. (Wolcott v. 
Weaver, 3 How., 159 [Sp. T., 1847].) 

(9.) Affidavit cannot be received.] An affidavit made before a commia- 

i^oner of deeds, cannot be received as evidence of the amount due. (Sec'y "Fire 
Ina. Ck). V. Martin, 15 Abb., 479 [Sp. T., 1863].) 
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(10.) Husibaihd an^ wtfe may testify on.] The testimony on such a refer- 

enoe is la the natura of affidavits, and husband and wife may testify i<ar*each 
other. (Swin^ v. Titus, 18 Abb., 388 [Gen. T., 1864].) 

(U.) — Recital (jfhond in mortgage.] The iHicital of the bpnd in the mort- 
gage is evidence of its execution. (Cooper v. Newland, 17 Abb., 842 [Gten. T., 
1863].) 

(12.) WGPBECBB ^ Dvliea cf — amownt dme.] The refei*ee may be required 
to compute the amount due upon any other mortgage set up in the answer, and 
also to ascertain whether thei*e are any prior liens by mortgage upon such pi-em- 
ises (Chamberlain v. Deippsey, 36 N. Y., 144 [1867] ; S. C, 1 Ti-ans. App., 
357 ; reversing S. C, 9 Bosw., 540 ; 16 Abb., 1.) 

(13.) Extent of examination by»] When a decree has bi^n made upon 

pleadings and prools^ i^polnting a referee to compute the amount due, to exam- 
ine the plaintiff as to payments, and to take proof of the allegations of the bill as 
against an absent defendant, and directing a sale of the premises on the confir- 
mation of the report, the parties who have appeared and answered, are con- 
cluded by such decree as to the issues in the pleadings, and the refei'ee has no 
right to examine the plaintiff as to any facts, except those relating to payments 
on the mortgage, nor to examine the absent d^endant in behalf of his co-defend- 
ants, as to a defense of fraud set up in the answer. (MuCracken v. Valentine, 
9 N. y., 42 [1853].) 

Nomination by one party of a referee to a mortgage case is not an irregularity. 
(White V. Coulter, 3 jN. Y. Sup. Ct. [T. & C], 608 [1874.]) 

(14.) TRIAL — Unless reference ia made, trial to be in earns county as the 
property.] Unless a reference is made in an action of foreclosure it can only be 
tried at a Special Term in the county whei*e the premises ai*e situated. (Gk)old 
V Bennett, 59 K. Y., 12411874].) 

(15. BSPQRT^JShould show facta — arid abstreu^ of docufnents,] The report 
of the I'eferee should show the facts upon which his conclusions are bosed (W9I- 
cott V. Weaver, 8 How., 159 [Sp. T., 1847]), and be accompanied with an abstract 
of the documetttary evidence produced before him. (Sec'y Fire Ins. Co. v. Mar- 
tin, 15 Abb., 479 [Sp. T., 1863].) 

(16.) Where the mortgagee has been compelled, in order to preserve hia 

security, to pay rent, ] (Robinson v. Ryan, 25 N. Y., 320 [1862] 5 Collen v. Grissler, 
57N.Y.,374[1874].) 

(17.) Or taxes.] The amount eo paid may be added to the moi'tgage,' 

but not the expense of insurance, unless by the express agreement of the mort- 
gagor or the owner of the est^rte. (Faure v. Winans, Hopk. Ch., 283 [1824].) 

(18.) Confirmation of] The i-eport must be confirmed by the com*t at 

Special Term. (Swarthout v. (Jurtis, 4 N. Y., 415 [1850] ; affirmed, 5 How., 198.) 

(19. ) Churt confirming^ Mno composed. ] But the court rendering final judg- 
ment, need not be composed of vthe same judges who rendered the preliminary 
judgment and ordered the I'efii^nce. (Chamberlain v. Pempsey, 36 N. Y., 144 
[1867] ; reversing S. C, 9 Bosw., 540; 15 Abb., 1 ) 

(30.) Motion for judgment under this rule— -when proper.] A motion for 

judgment cannot be raatJe under this rule when the answer raises an issue 
against the plaintiff, although the issue so raised may not be a sufficient one, and 
although the answer may not deny any material fact in the complaint. The 
intention of the rule was to prevent defendants delaying a plaintiff by inteipos- 
ing controversies between themselves, (li^tuyves^t v. Browning, 1 Jones & 
Spencer, 203 [Gen. T., 1871].) 
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(21.) IN YERE8T — In defcuM thirty days, the whole prijieipat suf^ due — 
right of inorigagee to insist on,'\ Where a moi*tgage contains a clause autbom- 
ihg the mortgagfee, upon non-payment of interest for thirty days aft^- it becomes 
due, to elect that the whole amount impaid shall become due, after a default has 
occurred, and the mortgage has made his election in accordance with the stipu- 
lation, he cannot be com^^lled to accept the interest and waive the stipulation ; 
nor is he estopped from asserting* his right of electicm by the commencement of 
a foreclosure suit, prior to the expiration of the thirty days, the complaint wherein 
simply sets up a defaidt in the payment of an installment of principal then due 
and of the interest. Nor does he waive his right to elect by receiving the install- 
ment of prindpaL He had the right to file an amended and supplemental com- 
j^nt, and proceed in the action for Hie collection of the balaace impaid. (Mal- 
com V. Allen, 4»K. Y„ 448 [1872].) 

(22.) APPBARANCB — 4f ^^ JiidgToent,'] A defendant appearing in an 
action for foreclosure after the entry of judgment is entitled to notice of all sub- 
sequent proceedings. (Martine v. Lowenstine, 6 Hun, 225 [Gen. T., 1875].) 

(23.) JITDGfMENT — Yariwriee between it and referees report — remedy,] 
Where, in an action to foreclose a mortgage, the referee's report states the 
amount due at the time ot the commencement of the action and that due at the 
date of his repoi*t, before which latter date and after the time of the commence- 
ment of the action a payment of principal fell due under the provisions of the 
mortgagee, and the judgment sets forth the latter amount as due, the remedy of 
&e defendant is by motion to correct the judgment and conform the same to the 
report, and not by an appeal therefrom. (Walbridge v. James, 4 Hun, 7d3 
[Gen. T., 1875].) 

(24.) Cf sale — 7U)t interlocutory,] A judgment in an action to foreclose 

tiie eqxtity of redemption in mortgaged premises, directing the sale of the 
premises for the satisfaction of the debt, and that tiie defendant pay any 
deficieiicy appearing after such sale, is final, and not interiocutoiy merely. It 
leaves nothing further to be adjudicated or reviewed by the court. (Morris v. 
Morange, 38 N. Y., 172 [1868].) 

(25.) US PBNDBNS — Decree wUkaut, irreffvlar,] A decree made with<mt 
an affidavit of the filing oi notice of suit is irregular, but not void. . (Potter y. 
Rowland, 8 N. T., 448 [1854] ; White v. Coulter, 1 Hun, 857 [Gen. T., 1874].) 

(26.) MARRIBD "WOMAN — Note by, charged an real estate— action of 
foreclosure, ] A iM>te givai by a married woman to secure to the vendor of lands 
conveyed to her purchase-money thereof and designating the land and express- 
ing her intent to charge it as her sole and separate estate for payment of the 
note, may be enforced by an action of foreclosure. The doctrine of vendor's 
Hen expounded. (Meers y. Kearney, 1 Abbott's New Cases, 804 [N. Y. Supr. 
Ct., Sp. T., 1877].) 

(27.) SOBttOOAnOIf ^When proper.] Where a party hcdds a second mort- 
gage and his equity of redemption has been cut oiri>y the foreclosure of the first, 
he may sometimes have the right of subrogation, or even be entitled to an ass^^n- * 
ment, but it wfll depend on drcumstances showing itsjequity, and he wiU not 
be entitled to a stay of the sale by injunction, without clearly showing that 
the payment <rf the first, or its foreclosure or sale will work him injustice. 
(Bloomingdale v. Barnard, 7 Hun, 460 [Gen. T., 1876] ; see, however. Dings ▼* 
iParshall, 7 Hun, 522 [Gen. T., 1876].) 

(28.) JXntlOR MORTOAOBB — Itedemption — tender by does not d4schmpt9 
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lien of prior incumbrancer.] (FrcMst v. Tonkers Savings Bank, 16 Albany Law 
Journal, 383 [Ct. of Appeals, 1877] ; S. C, 8 Hun, 26.) 

(29.) Junior incumbrancer not made a party to action.} The rule liiat a 

foreclosure is of no avail as against a junior incumbrancer who is not made a 
party, appbed. (Reynolds v. Park, 53 N. Y., 36 [1873].) 

(30.) APPEAL — Opening sale discretionary — rwt appealable.] An order 
opening a sale in a foreclosure and allowing a resale on the ground of inade- 
quacy of price, etc., is a matter of favor resting in discretion, and is, therefore, 
not reviewable by the Court of Appeals. (BuflEalo Savings Bank v. Newlon, 23 
N. Y., 160 [1861].) 

(31.) Order setting aside sale and directing rrference to ascertain equities 

of parties.] An order made in a foreclosure suit after judgment and sale setting 
aside sale and oi*dering a reference to asceHain the equities of the parties, heldf 
not appealable to the Court of Ap eals. (Dows v. Congdon, 28 N. Y., 122 [1863].) 

(32.) Whenthe remedy isbytnotion.] Where a judgment erroneously pro- 
vides that a sale shall be made by a receiver, the remedy is by motion to correct 
the judgment, and not by appeal. (Cole v. Tyler, 65 N. Y., 73 [1875.] 

(33.) DEFAULT — Order opening — Tiot appealable to Court of Appeals.] A 
judgment of foreclosui'e was taken by default. The judgment, with the subse- 
quent proceedings, were set aside and the defendant was allowed to. put in an 
answer. Heldj that the order opening the default and giving permission to 
defend was discretionary with the court below, and was not appealable to the 
Court of Appeals. (Ailing v. Fahey, 16 Alb. Law Jour., 352 [Ct. of Appeals, 
1877].) 

(34.) PARTIES — To foreclosure — right to make prior mortgagee a party dis" 
cussed,] (15 Albany Law Journal, 296.) 

(35.) RENTS AND PROFITS — Mortgage upon — wTien retrospective dis^ 
cussed.] (15 Albany Law Joui'nal, 294.) 

(36.) SATISFACTION — ^ciioTi /or, within Revised Statutes.] An action 
the complaint wherein asks for the sale of the mortgaged premises and the pay- 
ment of the mortgage out of the proceeds, is an action " for the satisfaction of a 
mortgage," within the meaning of 2 Revised Statutes, 199, section 162. The mere 
omission to demand judgment for a deficiency does not convert it into a strict 
foreclosure. (Equitable Ins. Soc. v. Stevens, 63 N. Y., 341 [1875].) 

(37.) ACTION AT LA*W — When not allotuyed to recover defideTicy.] Where 
a mortgagee has voluntarily refrained from asking a decree for any deficiency, 
some satisfactory reasons should be assigned for permitting them to institute a 
separate action at law for its recovery. (Equitable Life Ins. Society v. Stevens, 
63 N. Y., 341 [1875].) 

(38.) ALLO'WANCE — Of five per cent, n^t allowed in foreclosure.] Under 
section 309 of the Code, as amended in 1870, an extra allowance of five per cent 
for costs is not authorized in an action for the foreclosure of a mortgage ; the 
• allowance is governed by section 308, save where the case is difficult or extraor- 
dinaiy, and a defense is interposed or trial had, then, by section 309, the court 
may make an allowance not exceeding two and one-half per cent. (Hunt v. 
Chapman, 62 N. Y., 333 [1875].) 

(39. ) SURROGATE — IVhen surplus mmieys paid over to. ] See Code of Civil 
Procedure, § 2799. 

(40.) Chapter 658 of 1867 — chapter 170 of 1870 — act, how limited.] This 

act is to be limited to sales made otherwise than by authority of a court. (Loucka 
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V. Van AUen, 11 Abb. [N. 8.], 427 [Sp. T., 1871] ; see Codejof QvU Procedure, 
$ 2408.) 

(41.) FORECLOSURE B7 ADVERTTaEMTTNT — Smrplua money o».] 
Chapter 804, Laws of lB68, I'equh'ea all siu'plus moneys aidsing upon sale of real 
estate, on the foi^eclosare of mortgages by advertisement, to be paid over, within 
ten days from its i*eceipt, to the county clerk of the county in which the premises, 
or any part thereof, are situated. 

(42.) Title passes when affidavits are recorded,'^ On a foreclosui*e sale by 

advertisement under the statute there is no transfer of title suMcient to authorize 
an action of ejectment by the purchaser, until all necessaiy affidavits have been 
made and recorded. The i*ecorded affidavits operate as the statutory transfer 
of title. (Mowry v. Sanbora, 7 Hun, 380 [Gen. T., 1876].) 

(4a ) INCUMBRANCES — Leasehold property. ] On sale of leasehold proiv- 
erty, taxes and arrears of rent should not be directed to be paid off as incum- 
brances. (Stuyvesant v. Browning, 33 N. Y. Supr. Ct. [1 J. & S.], 203 [Gen. T., 
1871]; contra, see CatUn v. Giissler, 57 N. Y., 374 [1874].) 

(44.) This applies to plaintiffs, mortgagees in possession,'] Ten Eyck v. 

Craig and others, 2 Hun, 452 [Gen. T., 1874].) 

(45.) NOTICE OP SALE — The title of the cause should he briefly stated in 
the notice.] (Ray v. OUver, 6 Paige, 489 [18S7].) 

(46.) £!rror in,] An eiToneous statement in the notice of sale of matters 

not required by the statute to be stated, and which is calculated to mislead and 
to prevent bidding, will, it seems, render the sale void, but not if inserted by 
mistake and a coiTection published with the notice before it can be presumed to 
influence persons desiring to bid. (Hubbell v. Sibley, 5 Lans., 51 [Gen. T., 
1871].) 

(47.) SALE — Terww of ^purchaser hound hy,] (Hart y. Wandle, 50 N. Y., 
381 [1872].) 

(48.) TITLE — WTien acquired.] Purchaser does not acquire title till delivery 
of deed. (Mitchell v. Bartlett, 51 N. Y., 447 [1873].) On foreclosui»e by adver- 
tisement on the filing of the affidavits, etc. (Mowry y. Sanborn, 7 Hun, 380 
[Gen. T., 1876].) 

(49.) DEED — Fbrm of] An order requiring the referee to convey by 
*^ a valid and sufficient deed," requires a deed sufficient in form and terms to 
make the tiUe obtained by it as valid to the purchasei* as it is in the power of the 
referee officially to make it. (Easton v. Pickersg^l, 55 N. Y., 310 [1873].) 

(50.) DEFICIENCY — Judgmejit for, must he decreed in judgment for sale.] 
When a judgment in foreclosure does not deci*ee that a party shall be liable for 
any deficiency on the sale, an order .granting such judgment for deficiency upon 
the referee's report of sale is in^egular and will be set aside. (Day v. Johnson, 5 
N. Y. Weekly Dig , 237 [Sup. Ci„ 1877].) 

Rule 6 1 . 

Jadgnent for Sale — Fonn of— Snrplns Money — Disposltloi of— Eeferee — Selection of. 

In every judgment for the sale of mortgaged premises, the descrip- 
tion and particular boundaries of the property to be sold, so far at 
least as the same can be ascertained from the mortgage, shall be 
insertfed. And, unless otherwise specially ordered by the court, the 
judgment shall direct that the mortgaged premises, or so much 
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tlier^f as may be safficient to dtsc^targe tike mortgage Mb% tk6 expensed 
of the sale and the co^ls of the aeUon^ as pfacided by sections 1626 and 
1676 of the Code, and which may be sold separately without material 
injury to the parties interested, be sold by or under the direction of 
tiiHd sheriff of the county, €ft a referee, and that the plaintiff, or any 
other party, may become a purchaser on such sale ; that the sheriff 
or referee execute a deed to the purchaser ; that out of the proceeds 
of the sale, unless otherwise dPreeted^ he pay the expenses of the sale as 
protided in section 1676 aforesaid^ and that he pay to the plaintiff, or 
his attorney, the amount of his debt, interest and costs, or so much 
as the purchase-money will pay of the e»me, and that he take the 
receipt of the plaintiff, or his attorney, for the amount so paid, and 
file the same with his report of sale ; and that the purchaser at such 
sale be let into possession of the premises on pi*oduction of the deed. 
All surplus moneys arising from the sale of mortgaged premises, 
under any judgment, shall be paid by the sheriff or referee making 
the sale within five days after the same shall be received and be 
ascertainable ; in th« city of New York to th« chamberlain of the 
said city, and in other counties to the treasurer thereof, unless other- 
wise specially directed, subject to the further order of the court; 
and every judgment in foreclosure shall contain such directions, 
except where other provisions are specially made by the court. No 
report of sale shall be filed or oonfirmfed, unless acoompsuded with a 
proper voucher for the surplus moneys, and showing that they hav^ 
been paid over, deposited, or disposed of in pursuance of the judg- 
ment. Tho referee to be appointed in foreclosure cases, to compute 
the amount due, or to sell mortgaged premises, shall be selected by 
fte oourt, and the court shall not appmnt as such referee a person 
nominated by the party to the action, or his counsel. 

Rule 72 of 1858. Rule 78 of 1871. Rule 73 of 1874, amended. Rule 64 of 
1877, amended. 
See notes under Rule 60. . 

Mltto 6S. 

Side of Uid8 la aty of New York, BroeklyD and Other Cities, tnder JTid^eBt «r 
Order — In Other Parts »f the SUte. 

Where lands in the city of New York or Brooklyn are sold under 
a decree, order or judgment of any court, they shall be sold at public 
auction, between twelve o*clock at noon and three in the aftetnoOn, 
unless otherwise specially directed. 

Notice of su<^ sale must be gvoeuy <md the stale must be had He prescribed 
te section 1678 cf the Code. 

Buch sales in the city of New Tork^ Unless otheHoisd specially direeMj 
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shdU take place eU the Exchange /Sales Booms^ rum hooted at Noi 111 
Broadway J in said cUy^ biU such sales shcUl be subject to such regtulatUms 
as the Supreme Courts jSuperior Court and Court of Common Pleas, in 
said city, may establish. 

Rule 73 of 1838, amended. Rule 74 of 1871. Rule 74 of 1874» aznended. Rule 
65 of 1877, amended. 

CODE OF CnrtL PROCHDX7RIL 

5 1242. 8ale — where — by whom — effect of cojweyance, 

5 1243. Security — tnay be required tkpon a sale by a referee, 

% 1244. The eofvoeyance to state in the granMng douse whose rights etc., in the 
premises is sold. 

$ 1384. JSale under execution — how conducted, 

f 138p. Penalty for injuring the notice of sale, 

§ 1386. The vdUdity of the sale is not affected by the sheriff's default 

$ 1387. Purchases at such sales by certain officers, prohibited, 

§ 1388. When an execution is to be enforced by Vie wnder-sherlff. 

$§ 1430-1478. /Safe, redetnption and conveyance of real property — rights and lior 
bUities of persons interested, 

^ 1479-1486. Beinedies for failure of title to real property sold, and to enforee 
coniribiUion, 

§ 1546. JSale in partition — when interlocutory judgment must direct U, 

\ 1560. When a sale may be directed, after interlocutory Judgment, on commis- 
sioner's report, 

§ 1622. Sale in cuAUmfor dower, 

} 1626. Sale in action for foreclosure, 

\ 1656. Sale in action for waste between covenants, 

$ 1676. On sale of real property, officer selling to pay taxes, etc. 

{ 1678. Sale, how conducted, 

§ 1679. Purchases by certain officers prohibited, 

$ 1833. Ileal property of decedent cannot be sold under execution against executor, 

\ 1845. Effect on eredntov^s proceedings^ of application in Surrogates Court to sell 
real property, 

$ 1874 Saleof interest in contract for purchase of land, in action by judgment 
creditor, 

§ 1947. Sale ofpaHnership property, 

} 2332. When a person holding over after sale is removable by summary pro- 
ceedings. 

§$2348-2364. 8c^ of real property of infant, lunatic ete. 

§} 2388-2395. Sale on foreclosure by advertisement, 

§$ 2761-2786. Sale in proceedings to dispose of reed property of decedent, for pay- 
ment <^ debts, 

(1.) PARTITION — Rule not applicable to."] On sales of land in the city of 
New York, in x>ariition, tlie notice must be for riz wee^ the statatory time. 
This rale has no appHeation to such sales. (Romaine V. MclfiDen, 6 How., 318 
[gp. T., 1850].) 

|2.> - — PcBTol agreemeiA of ancestor binds the land,] Parol agnrecment to 
4SCmvey land, made by ancestor, btnck hmrs. Evidence ae to statements of 
ancestor — action for partitioaofeodilaiid— what interests may be coamdered 
12 
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in — proper judgment in — referee — powers o^ as to amendments. (Knapp v. 
Hungerford, 7 Hun, 588 [Gen. T., 1870].) 

(3.) Matter cf absolute right, '\ By the conunon law, as well as tinder 

the statutes of this State, partition between tenants in common of real property 
is matter of right, when either of said parties will not consent to hold and use 
such property in common. (Gallie v. Eagle, 65 Barb., 587 [Gen. T., 1873].) 

(4.) Receiver in supplementary proceedings — cannot bring a^tUni forJ\ 

A receiver appointed in proceedings supplementary to execution cannot bring an 
action for the partition of real Estate, in which the judgment debtor has an inter- 
est. (Dubois, Receiver, v. Cassidy, 5 N. Y. Weekly Digest, 210 [Sup. Ct,., 1877] ; 
Scott V. Elmore, 10 Hun, 68 [Gen. T., 1877].) 

(5. ) Remaindermen and reversioners cannot institute proceedings,'] Althou|fh 

remaindermen and revei-sionere may be made parties defendant in an action for 
partition, they cannot institute the action at least as against othei*s not seized of 
a like estate in common with them. The right is only given to one having 
actual or constructive possession of the lands sought to be partitioned. A i*emain- 
deiman has neither, but simply an estate to vest in possession infuturo, (SuUi- 
van V. Sullivan, 66 N. Y., 37 [1876].) 

(6.) — — What possession sufficient to sustain.] An estate in fee, subject to 
the possession of trustees, for the purpose of executing certain ti*usts, but not 
subjected to any life estate, is sufficient to uphold an action for partition. (Chap- 
man V. Cowenhoven, 7 Hun, 341 [Gen. T., 1876].) 

(7.) Fhbture contingent irvterests — hound hy.] The future contingent 

intei*ests of persons not in esse may be effectually baii»ed by a sale under a judg- 
ment in partition. (Chism v Keith, 1 Hun, 590 [Gen. T., 1874].) 

(8.) Bound hyjudgjoent and sale,] Judgment and sale under a decree in 

partition bai-s futui-e contingent intei*ests of pei-sons not in esse, though no notice to 
bring in unknown pai'ties was published, and although such unknown parties take 
as puTOhasera under a prior deed or will, and not thi"ough any parties to the action* 
(Brevoort v. Brevoort, 16 Albany Law Jouraal, 13, 14 [Court of Appeals, 1877].) 

(9.) Real and personal property — partition — joinder of causes of action,] 

(Pi-entice v» Jansson, 7 Hun, 86 [Gen. T., 1876].) 

(10.) Supreme CouH— jurisdiction of] The'Supreme Court sitting at 

Special Term, has all the juinsdiction both legal and equitable conferred by the 
statute on the Court of Chanceiy and the former Supreme Court in proceedings 
for partition, and is to conduct the same so far as they are applicable, in con- 
formity with the provisions of the Revised Statutes. (Hewlett v. Wood, 3 Hun, 
.736[Gen. T., 1875].) 

(11.) PUBUOATION^ Time of] A statute providing that before complet- 
ing and signing the report, the commissioners must publish, once in each week 
for two weeks successively, a notice of a time and place when and where the 
. parties interested can be heard, held to mean that there shall be two publications, 
one in one week and the other in the next week, and not that two weeks must 
elapse between the first publication and the day designated for the heaiing. 
(Merritt v. Portchester, 8 Hun, 40 [Gen. T., 1876] ; 5 N. Y., 394, 497.) 

(12.) — ^ Time of] A notice of sale, under a judgment of foreclosure and 
sale, for the twenty-eighth of December, duly published on the ninth, twelfth, 
fcflxteenth, nineteenth, twenty-third and twenty-sixth of that month, is a publican 
lion " for three weeks immediately previous to the time of sale, at least twice in 
each week," within the meaning of this rule. (Chamberlain v. Dempsey, 18 
Abb., 421 [Sp. T., 1862] ; S. C, 22 How., 356.) 
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(18.) Week defined.] A week is a definite period of time, commencing on 

Sunday and ending on Saturday. (Steinle v. Bell, 12 Abb. Pr. [N. S.], J. 71.) 

(14). Notice of sale of real estate — need not he published in all the editions of 
the paper issued on the days of publication.] (Evereen v. Johnson, 22 Hun, .115 
[1880].) 

(15.) SALE — Purchaser at, entitled to good title,] A purcliaser at a fore- 
closure sale, not put upon his guard by some prior notice, may insist upon a 
good title and will not be required to pay the pui*chase-money and accept the 
deed where there is any serious defect in the title, unless it is i*emedied, although 
such defect was one existing prior to the giving of the mortgage of which the 
equity of redemption was foreclosed ; but where he purchases with knowledge 
p{ the defect, its existence will hot justify him in refusing to complete the pui'- 
chase. (Fryer v. Rockefeller, 63 N. Y., 268.) 

(16.) Purchaser — not hound to a^icept a doubtful title.] The purchaser 

at a sale, under a decree of foreclosui-e, is not bound to take upon his shouldei-s 
the responsibility of a doubtful title. (Grerman Savings Bank v. Mulier, 10 N. Y. 
Weekly Digest, 67 [Gen. T., April, 1880] ; see Dwight's Case, 15 Abb., 259 [Gen. 
T., 1862].) 

(17.) RIiSAIiXS — Must readTjertise for.] When the time for selling, pursuant 
to notice, has passed, and no valid sale has been made, or, if valid, the party 
elects to disregaixl it, the officer cannot sell again without an order of the court, 
unless he again advertises the sale, in which case no order is necessary. (Bick- 
nell V. Byraes, 23 How., 486 [Sp. T., 1862].) 

(18.) Inadequacy of price.] Inadequacy of price of itself may furaish 

ground sufficient to justify a suspicion of fraud or mistake, and to set aside a 
judicial sale. (Arlington Square Savings Bank v. Caasidy, 5 N. Y. Weekly Digest, 
83 [Sup. Ct., 1877].) 

(19.) Purchaser — when chargeable with n/otice that the sale is v/ot of the 

fee.] Where a mortgage is of a leasehold interest, and in the notice of sale under 
judgment of foreclosure the lease is referred to, a purchaser is chargeable with 
knowledge of the contents of the lease, and is supposed to have made his bid in 
view of its provisions. (Riggs v. Purcell, 66 N. Y., 193 [1876].) * 

(20.) Foreclosure of railroad mortgage — when a sale, had under a decree 

in^ will not be set aside.] (Peck v. New Jersey and N. Y. R. Co., 22 Him, 129 
[1880].) 

(21.) When ordered.] A resale of premises under a decree of foreclosure 

will be directed upon equitable terms when the fii*st sale is made in such man- 
ner as to prevent a fair competition, or where for any cause it would be inequit- 
able to permit the sale to stand. (2 N. Y. Weekly Digest, 547 [Sup. Ct., 1876].) 

(22.) Discretionary.] When an order granting or refusing 4, resale 

of land is discretionary, and not reviewable in the Court of Appeals. (Fisher 
V. Hersey, 8 N. Y. Weekly Digest, 513 [Court of Appeals, October, 1879] ; White 
V. Coulter, 3 N. Y. Sup. Ct. [T. & C] R. 608 [1374] ) 

(23.) When ordered for inadequacy of price.] A resale is not generally 

ordered for mere inadequacy of price, but it will be where there has been any 
surprieie produced by the act of the pei'son making it, or where the pei-son 
seeking to open the sale, having an interest, has been misled by the device 
or concealment of the person making the sale. (Frances v. Chureh, Clark's 
Ch., 476.) 

(24.) Ordered — where facts eodst, casting suspicion on the sale had.] A 

eonrt of equity will set aside a sale and order a resale, although fraud may 
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not be clesEity estabHafaed, where faets exist onsthig snspicioii iq>0ti the jtumeM 
of the sale. (Fisher v. Hersey. 78 N. Y., 387 [October, 1879].) 

(25.) — ^ WUl Wit he ordered beoauae higher price is anticipated on a reeale.] 
A sale nnder a judgment will not be s^t aside in the absence of fraud, BarjMise ot 
well-grounded misappi^hension, simply because a higher price can be I'easonably 
anticipated on a rraale of the pt^mises. (Kellogg v. Howell, 42 Barb., 280 [Gten. 
T.. 1872].) 

(26.) " Dijfhmce and costs and expenses on the resale" — subsequent tctxes 

Itcluded within.] (8 Hun, 250 [Gen. T., 1876].) 

(27. ) ABJOURMMBN^ — JStay of proceedings — effect qf, on. ] Where, aftw 
a refei'ee has been appointed to sell I'eal estate in pursuance of a judgment of 
foreclosure, and a notice of sale has been duly published the defendant serves an 
undertaking to stay proceedings upon appeal in pursuance of section 341 of the 
Code, the plaintiff is not required to abandon the pi*oceedlngs instituted by him, 
but may adjourn the sale until it can be determined whether or not the sureties 
Will justify. 

(28.) AiLctUmeef^s fees on.\ No fees can be allowe/l to an auctioneer for 

services i-endered upon the adjournment of a sale by a i*eferee. A i-efei'ee is only 
entitled to receive the same fees for selling real estate, as by law is allowed to a 
shei-lff. (Ward v. James, 8 Hun, 526 [Gen. T., 1876].) 

(29. ) Adjoumtnent, day to wfiich it is had^ to be tmrned. ] Upon an adjoum-r 

ment the day on which the sale is to be had should be named ; but when the day 
is not named, through the fault of the defendant, the sale will not be set aside. 
(La Farge v. Van Wagenen, 14 How., 54 [Sp. T, 1857].) 

(30.) JJSJXtiQfXrLAJ^ SALS — Who tnay mace to set aside an irregv^ar sode,'] 
An action to set aside a judicial sale for iiTeirularity cannot be maintained even 
by one who was not a pai-ty to the original action. Every person whose rights 
are injunously affected by a judgment or proceedings under it, hag the right to 
move the coui*t to set aside or amend them, although he is not a party to the 
action. Relief agaiiist A judicial sale for in-egularity merely, can be had only 
by motion. (Gould v. Mortimer, 16 Abb. Pr., 448 [Sp. T., 1863].) 

(31) Nmnination of r^eree — Tiot an irregularity,'] (White v. Coulter, 

8 N. Y. Sup. Ct. R. [T. & C], 608 [1874].) 

(32.) PURORA8ER RSUBASBD— When a party is entitled to be released 
and have the sale set aside.] Whei*e D. purchased at a sale, on execution, all the 
right, title and interest of T. in certain real estate, misled by the representation 
of the creditoi-'s attorney that T. had a good title, and afterwards discovered 
that T. had conveyed the property prior to the docketing of judgment, held^ that 
D. was entitled, on motion, to have the sale set aside, and to be released from 
his pui-chase. (Dwight's Case, 15 Abb. Pr., 259 [Gen. T., 1862]; see, also, Gor- 
man Savings Bank v. MuUer, 10 W. Dig., 67 [Gen. T., 1880].) 

(33) NOTART — What notary cannwt be referee.] The notary before whom 
the affidavit on which application for a reference is based was verified, the court 
cannot appoint as the referee to sell. (Stewai'd v. Bogart, 2 Law Bulletin, 94 
[1880].) 

(34.) nKV01ftOnCOTSt!Fn—Koticesin--h(m By chapter 202, 

Lliws of 1873, all legal notices in the ^county of Hamilton are to be published in 
the Hamilton County Jonmal and the Hamilton County Democrat* 

(35.) NZ3W YORK OUTl — Chapter 569, iam? o/ 1869, wnconstitutional.] 
Requiring all sales in the city of New York, undor decrees of any court of record, 
to be miule by the sheriff, is uncOristitutional, and sties made by a referee therein 
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are valid. (Gbwldn v. Meek, 42 N, Y., 187 [Xa70] ; Qaaken v. Andeiwoq, 7 Abb. 
[N. S.], 1 [Sp. T., 18^9].) 

(36.) Fees on sale,] Sales of real estate hereafter made in the dty and 

county of New York, under the decree or judgment of any court, may be made 
by the sheriff of said city and county, or by a referee appointed foi» that purpose 
by Bueh jud^^nent or decree, bat wh^xany sale is made by any ^Icer other than 
the sheriff^ no greater sum shall becharged or allowed as fees than as prescribed 
in section two of this act. (Laws of 1874, chap. 192, § 1; 9ee Cknle of Civil 
Procedure, § 3307, sub. 11 ; also § 3308.) 

Rule 03. 

Hortgaise aiMl issisanents ta Ibe Filed ar Eecarded Mon CoaTeyMca — Expcase allowed 

ia Casts. 

Whenever a sheriff or referee sells mortgaged premises, under a 
decree or order, or judgment of the court, it shall be the duty of the 
plaintiff, before a deed is executed to the purchaser, to file such mort- 
gage and any amgnment thereof in the office of the clerk, unless such 
mortgage and assignments have been duly proved or acknowledged, 
so as to entitle the same to be recwded ; in which. case, if it has not 
been already done, it shall be the duty of the plaintiff to cause the 
same to be recorded, at full length, in the county or counties where 
the lands so sold are situated, before a deed is executed to the pur- 
chaser on the sale ; the expense of which filing or recording, and the 
entry thereof, shall be allowed in the taxation of costs ; and, if filed 
with the clerk, he shall enter in the minutes the filing of such mort- 
gage and assigininent$i and the time of filing. But this rule shall not 
extend to any case where the mortgeige or assignments appear, by the 
pleadings or proof in the suit commenced thereon, to have been lost 
or destroyed. 

Rule 75 of 1858. Rule 76 of 1871. Rule 76 of 1874. Rule 67 of 1877, amended. 

Rule 64. 

Ippllettlaii far Sarplvsllaaeyi — Reference— Searehes—Unsalislled UeM. 

On filing the repeat of the sale, any party to the suit, or any person 
who had a lien on the mortgaged premises at the time of the sale, 
upon filing with the clerk where the report of sale is filed a notice, 
stating that he is entitled to such surplus moneys or gome part 
thereof, and the nature and extent of his claim, may have an 
order of reference, to ascertain and report the amount due to him, 
or to any other person, which is a lien upon such surplus moneys, 
and to ascertain the priorities of the several liens thereon; to the 
end that, on the coming in and confirmation of the report on such 
reference, such further order may be made for the distribution of 
such surplus moneys as may be just. The referee shall, in all cases. 
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be selected by the court. The owner of the equity of redemption, 
and every party who appeared in the cause, or who shall have filed 
such notice with the clerk, previous to the entry of the order of 
reference, shall be entitled to service of a notice of the application 
for the reference, and to attend on such reference, and to the usual 
notices of subsequent proceedings relative to such surplus. But if 
such claimant or such owner has not appeared, or made his claim by 
an attorney of this court, the notice may be served by putting the 
same into the post-office, directed to the claimant at his place of resi- 
dence, as stated in the notice of his claim, and upon the aumer in such 
manner as the court may direct. All official searches for conveyances 
or incumbrances, made in the progress of the cause, shall be filed 
with the judgment roll, and notice of the hearing shall be given to 
any person having or appearing to have an unsatisfied lien on the 
moneys in such mannner as the court shall direct ; and the party 
moving for the reference shall show, by affidavit, what unsatisfied 
liens appear by such official searches, and whether any, and what 
other unsatisfied liens are known to him to exist. 

Rule 76 of 1858, amended. Rule 77 of 1871. Rule 77 of 1874, amended. 
Rule 68 of 1877, amended. 
See notes imder Rule 62. 

(1.) LIENS — Nature of.] The liens referred to in the rule are those which 
subject the estate to be sold imder execution, without any further intervention 
of the court. Claims, however equitable, which have not matui'ed into liens, 
cannot be taken into consideration. (Husted v. Dakin, 17 Abb., 137 [Gten. T., 
1857] ; King v. Selby, 10 How., 833 [Sp. T., 1854].) 

(2.) Creditors Tiaving liens upon land sold under a prior ivdgment have the 

same liens upon the surplus tnoneys a>s they had upon the land previous to the sale ] 
(AveriU V. Loucks, 6 Barb., 470 [Gen. T., 1849].) 

(3. ) A general creditor by entire lien — not necessary party defendant,] A 

creditor by an entire lien in the whole premises is not a necessary party in par- 
tition, but if made a defendant the court may determine the validity and amount 
of the lien. (Townshend v. Townshend, 1 Abb. New Cases, 81 [Sup. Ct., 1876].) 

(4.) /Surplus monkey stands in place of land sold.] The surplus moneys 

arising* on a sale of land, under a mortgage foreclosure, stand in the place of the 
land in respect to those having liens or vested rights therein ; and the widow of 
the owner of the equity of redemption is entitled to dower in tho surplus as she 
was before in the land. (Matthews v. Duryee, 45 Barb., 69 [Gen. T., 1864] ; S. 
C, 17 Abb., 256 ; Ehnendoi-f v. Lockwood, 4 Lans., 396 [Gen. T., 1871] ; Blyden- 
burgh V. Northrop, 13 How., 289 [Sp. T., 1856] ; Fliess v. Buckley, 22 Hun, 551 
[1880].) 

(5.) Of an attorney on a judgment will be protected.] The lien of an at- 
torney upon a judgment will be protected, by the court on an application foP; 
surplus moneys. QwBre, whether notice of such lien can be filed under Rule 77. 
(Atlantic Savings Bank v. Hiler, 3 Hun, 209 [Gen. T., 1874].) 

(6.) Priority of.] "Where thei^e is a surplus fund in court, after a fore- 
closure against an executor, a creditor who has obtained a surrogate's decree' 
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against the estate, will be preferred to legatees who claim the fund. (Clark's 
Case, 15 Abb., 227 [Sp. T., 1862].) 

(7.) Judgrnenb coTifessed for partnership cM>t] A judgment confessed 

by two partners, in a firm consisting of three, to secure a partnership debt, is 
entitled to priority over subsequent judgments recovered against all the mem- 
bers of the fii'm. (Stevens v. Bank of Central New York, 31 Barb., 290 [Gen. 
T., 1859].) 

(8.) Subsequent inctmbraricer, witTiout notice — ?ias no lien.] A subse- 
quent incumbrancer has no claim upon the surplus moneys ai*ising from a sale i 
under a statute foreclosure, of which ho had no notice. (Winslowv. McCall, 32 
Barb., 241 [Sp. T., I860]; Root v. Wheeler, 12 Abb., 294 [Sp. T., 1861].) 

(9.) Unless he releases to the purchaser all future claim upon the equity of 

redemption.'] (Waller v. HaiTis. 7 Paige, 168 [1838].) 

(10.) Second mortgages have aprioHty over prior jvdgrnent creditors. (Tall- 
man V. Farley, 1 Barb., 280 [Sp. T., 1847].) 

(11.) An unrecorded inortgage has priority over a subsequent Judgment.] 

(Thomas v. Kelsey, 30 Barb., 268 [Gen. T., 1859] ) 

(12.) The mortgage first recorded is presumptively the prior lien.] (Free- 
man V. Schi»oeder, 43 Barb., 618 [Gen. T., 1864] ; S. C, 29 How., 263.) 

(13.) Such presuinption may 9 however, he overcome.] (Freeman v. Schroe- 

der, 43 Barb., 618 [Gen. T., 1864] ; S. C, 29 How., 268.) 

(14.) Purchasers of land sold under eocecution ha/oe priority over junior 

judgments.] (Shephard v. O'NeU, 4 Barb., 126 [Sp. T., 1848].) 

(15.) SURPLUS MONEYS— Tenant for years — has an equitable interest 
in.] A tenant for yeai-s has an equitable interest, to the extent of the value of 
the remainder of his term, in the surplus moneys arising upon a sale under a 
mortgage prior to his lease whei'C the lease is cut off by the foreclosure. (Clark- 
son V. Skidmore, 46 N. Y , 297 ; affirming, 2 Lans., 238.) 

(16.) Goes to heirs of mortgagor — after lienors.] Where one dies seized 

of real estate incumbered by a mortgage which is thereafter foreclosed and the 
land sold, any sm»plus arising on the sale is to be regarded as realty and goes to 
the heirs or devisees, not to an administrator, and an administrator cannot main- 
tain an action to recover the same, and this is so although the mortgage provides 
that the surplus shall be paid to the mortgagor, his executors or administrators. 
(Dunning v. Ocean National Bank, 61 N. Y., 497 [1875].) 

(17.) A claim may be presented and established by the plaintiff as well as 

by any other person.] (Field v. Hawxhurat, 9 How., 75 [Sp, T., 1853].) 

(18.) Form of orders for paying out.] One entitled to surplus moneys is 

not aggrieved by an oinier requiring the referee to pay off liens upon proof 
thereof being made in a manner specified in the order, and without requiring 
payment firat to be made by the purchaser. (Easton v. PickersgiU, 55 N. Y., 
310 [1873].) 

(19.) Distribution of — rights of junior Tnortgagees considered.] (Oppen- 

heimer v. Walker, 8 Him, 30 [Gen. T., 1874].) 

Bee post, No. d3. 

(20.) JudgTuent — secured on appeal.] When, while a judgment is marked 

" secured on appeal," a mortgage is given on property on which it would other- 
wise be a lien, and such judgment is thei»eafter by the court restored as a lien 
thereon, the mortgage is entitled to priority of payment out of the surplus 
money arisinsr from the foreclosui*e of a prior mortgage. (Union Dime Savings 
Institution v. Ouryea, 3 Hun, 210 [Gen. T., 1874].) 
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(31) JSIiirpltt^mon^eye — onasaleonforeclQsure to be regarded as realty — 

where an a^ion relating to them must be brought, — Code qf Qivil Procedure, § 
982. (FUes3 v. Buckley, 22 Hun, 551 |;i880].) 

(22.) PiSFICI^QNCY — I^doiions of pno'chaser cf land, aumning payment of 
mortgage, and mortgagor — land primary ftrnd for payment — foredoev/re. ] llie 
plaintiff, who owned land subject to a mortgage, conveyed it to defendant^ wbo 
assumed payment of the mortgage. Defendant conveyed the land to a third 
person who also assumed payment of such moi'tgage j held^ that as between plain- 
tiff and defendant defendant wias the principal debtor and plaintiff the sui'ety. 
But plaintiff hftd the light to require that the lan<i be tii-st applied to the pay- 
ment of the mortgage as being the piimai^y fund therefor. The defendant would 
be liable only for the deficiency. He was not bound to t^e up the mortgage 
but might allow a foreclosui-e, and the costs of the foreclosure would be takeu 
out of the proceeds of sale. (Comstock v. Prohan, 16 Albiwy Law Jouraal, 333 
[Court of Appeals, 1877].) 

(23.) When grantee assyaniing mortgage liable for deficiency ."l The|H«m- ■ 

ises were mortgaged and thereafW conveyed, the gi*antee not assuming payn^ent 
of the mortgj^ge. After various mesne conveiyances they were conveyed to 
defendant, who assumed payment of the mortgage. Heldy that defendant was 
not liable for a deficiency on the saie under a foreclosure. (Vi'ooman v. Turner, 
15 Albany Law Journal, 454 [Court of Appeals, 1877].) 

(24.) Conveyance svJtQect to niortgage, does not render grantee Ivcthlefor defi- 
ciency,] In a deed a clause stating the conveyance to be made **sul^ect to the 
payment of a mortgage" specified, does not alone render the grantee personally 
liaJble for the mortgage debt. To create such liability the words used should 
clearly import that the obligation was intended by the one party and knowingly 
assumed by the other. (Collins v. Rowe, 1 Abbott's Cases, 97 [Sp. T., 1876].) 

(25. ) Want of power — to allow suit for deficiency. ] In an order of Special 

Term gmntiug an application for leave to sue for deficiency, it was stated that 
it was granted ** solely on the ground that the court had no power or authority 
to deny the same." By the order of the General Term this was ^'in all things 
affii'med." ffeld, that this was presumptively an affirmance, in all ]*espects of the 
decision of tue Special Term, and in the absence of anything in the case showing 
that the General Tenn exercised its discretion and affii'med the order upon the 
merits, the question as to the power of the court was jw^esented, and was review- 
able in the Court of Appeals. (Equitable Ins. Soc. v. Stevens, 63 N. Y., 342 
[1875].) 

(26.) Leave to bring suit for, discretionary.] Under the provision of the 

Revised Statutes (2 R. S., 199, $153), prohibiting an action at law> unless author- 
ized by the court, to recover a debt secured by a mortgage during the pendency 
of a.n action to foreclose the mortgfage, or *' after & decree rendered thereon,** the 
court is not absolutely bound to grant an application for leave to commence an 
action to recover a deficiency aiising upon a sale under a judgment in a fore- 
closure suit wherein no prevision was made for a deficiency, but may^ in th^ 
exercise of a sound discretion, gi*ant or refuse it in accordance with the equitifes 
of the case- (Equitable Ins. Soc. v. Stevens, 63 N. Y., 341 [1875].) 

(27) Action to foreclose a mmtgage — when a judgment for d^oiemsy cagk- 

Tiot he entered.] (See Loeb v. Welles, 508.) 

(28.) FiiQCBBDINO ON REFHRBNQB -^ Certificate ofd^h.] The party 
prosecuting the refen^ce must produce a certificate of the clerk, with whom the 
report is filed and the surplus m<Miey deposited, showinjr thi^t no notice of elaim 
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to such surplus was annexed to the report of sale, and that no claim to the same 
has been fijed previous to the entry of the oinier of reference ; or if claims have 
been filed, stating^ the names of the claimants, and of their soUcitors» if any, and 
their places of residence. (Hulbert v. McKay, 8 Paige, 651.) 

(29.) Duty of referee.] The referee should ascertain, by the proper cer- 
tificates mid other evidence, that all clfumantsand other proper parties have 
been notified or summoned to attend before him on such reference, and the fact 
that such certificate apd other evidence was pixniuced before him should be 
stated in his report. (Hulbert v. McKay, 8 Paige, 651.) 

(30. ) -^..~. JSfeglect to file iwtice of claim, ] An incumbrancer, who has neglected 
to file bis notice of claim, may go before the referee and file his claim before 
him duly venfied* and he will then be entitled to be heai*d upon such terms as 
to costs as the referee shall du'eet. (Hulbert v. McKay, 8 Paige, 651.) 

(31 ) __— - Proof of elahn ] The claims must be verified, and the referee niay 
examine the clainjaiits upon oath touching their claims. (Hulbert v. McKay, 8 
Paige, 651.) 

(32. ) •— - Potfl^ of court over rtferef^a report,] Upon the coming in of the report 
of a i-eferee api)ointed to ascertain the lights of claimants to surplus moneys pro- 
duced on a sale under a decree of foreclosure, the court has the most ample 
power to confii'm, set aside or refer back the same for further pi'oofe as to its 
conscience shall seem just and equitable. While the moneys remain in the court 
undistributed, the court may at wiy time vacate the order confirming the report, 
and refer the matter back to the referee for further proof. (Mutual Life Ins. Co. 
V. Salem, 3 Hun, 117 [Gen. T., 18741.) 

(33.) Lien extinguished.] By a sale of land on a judgment, the lien of the 

judgment and the right to redeem under it are extinguished. (Husteti v. Dakin, 
17 Abb., 137 [Sp. T., 1857].) 

(34.)-^-. Claim on surplus mmeya extinguished.] In like naanner any. claim 
upon sui^plus moneys arising upon the foreclosure of a prior mortgage is extin- 
guished by such a sale. (Husted v. Dakin, 17 Abb., 137 [Sp, T., 1857].) 

(35.) Referee may inquire as to the validity of liens and cmiveyances.] 

Upon a reference as to surplus moneys in an action for foreclosure, the refei^ee 
has authority to inquire as to the validity of conveyances or liens, and convey- 
ances as well as liens mfty be attacked aa fraudulent. (Bergen v. Carman, 79 
N. Y., 146 I December, 1879]; see Halsted v. Halsted, 55 id., 442 [1874]; see con- 
tra, Snedeker v. Snedeker, 18 Hun, 355 [1879] ; Husted v. Dakin, 17 Abb., 137 
[Sp. T., 1857] ; Tator v. Adams, 20 Hun. 131 [1S80].) 

(36. ) Vmry — tnay be set up by Junior as against senior cUim,] The hold- 
ers of a fourth mortgage may set up, before the referee, usury in a thii-d mort- 
gage. (Mut. Ins. Co. V. Bowen, 47 Barb., 618 [Gen. T., 1866].) 

(37.) Ordei^ of reference — object of] The order of reference usually maiie 

to report as to the liens and claims against surplus money is not granted for the 
investigation and determination of contested cl^ms. (Union Dime Savingslnsti- 
tution V. Qsley, 4 Hun, 657 [Gten. T., 1875].) , . . ^ ^ 

(^) APPBAX^ — Oder as to surplus ^t^^neys-r-v^ien revi^ymle %n the Court 
of Appeals.] Where an order- of the Geneml Term, reversing an order of the 
Special Term, which directed as to the dispositiou of surplus moneys in a fore- 
closure suit, and sending the case back to the referee, imposes costs absolutely, 
in this respect it is a final dedsion, and an appeal can be taken to the Court of 
Appeals. (Bergen v. Carman, 79 N Y., 146 [1879],) 
(39. ) PAILXJKB OP TITLE — .BiflrW 0/ iwi^y ^ V^iW ftkJfe IK^ 
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After compulsoiy partition between tenants in common, one of them, who is 
evicted from land allotted to him, by failure of the common title as to such x>art9 
has a right to compensation, at least, if it could be made out of the shares allotted 
• to the others. (Marvin v. Marvin, 1 Abbott's New Cases [Sp. T., 1876] j see 
Code of Civil Procedure, § 1479.) 

(40.) OOST3 — Suitable compensation alloijoed.] The court has authority to 
allow a suitable compensation for costs and disbursements out of the funds. 
(N. Y. Life Ins. and Trust Co. v. VanderbUt, 12 Abb., 458 [Sp. T., 1861]; ElweU 
V. Bobbins, 43 How., 108 [Sj^ T., 1872].) 

(41. ) Costs allowable. ] In proceedings as to the surplus moneys arising on 

sale of mortgaged premises, motion costs and reference fees only can be allowed. 
(9 Hun, 59; Wellington v. Ulster County Ice Company, 5 N. Y. Weekly Digest, 
104 [Sup. Ct., 1877] ; McDermott v. MaUory, 9 Hun, 59 [Gen. T., 1876].) 

(42.) Unsuccessful claiinant to swrplus moneys — chargeable with costs.] 

Unsuccessful claimants will be charged with the extra costs occasioned by their 
claims, where the claim of the successful party is just, and the amount of the 
surplus small, and a large amount of unnecessary costs has been occasioned iv 
the litigation. (Lawton v. Sager, 11 Barb , 349 [Sp. T., 1851] ; Beyier v. Schoon- 
maker, 29 How., 411-422 [Gen. T., 1864].) 

Rule 6S. 

Partitloii — T« embraee all Lands held In eomnon— InOrnts* 

Where several tracts or parcels of land lying within this State are 
owned by the same persons in common, no separate action for the 
partition of a part thereof only shall be brought, without the consent 
of all the parties interested therein; and if brought without such 
consent, the share of the plaintiff may be charged with the whole 
costs of the proceeding. And when infants are interested the peti- 
tion shall state whether or not the parties own any other lands in 
common. 

Rule 77 of 1858. Rule 78 of 1871. Rule 78 of 1874. Rule 69 of 18^. 

OODB OF CIVIL PROCEDURE. 

§ 268. The Superior City Cowrts have jurisdiction of an action for 'paitiiionu 

\ 840. lAkeiXAse the County Courts. 

§ 447. Who are proper parties defendard. 

\ 478. Guardian for infant defendant temporarily absent, 

} 982. The €U!tion must be tried in the county in which the subject of the action or 

some part thereof is situated. 
§1532-1595. Action for partition. 

PARTITION— When complaint sufficient in allegations as to the lands held 
in common.] In an action for partition in which one of the defendants was an 
infant, the complaint alleged that the land therein described was the only real 
estate owned in common by the defendants. The defendant demurred on the 
ground that it was not averred that the lands described in the complaint were 
the only lands owned in common by the parties. Held, that the demurrer was 
proi)erly overruled ; that if the allegation was defective, it was because of its 
uncertainty, and the remedy was by motion and not demurrer. (Moflbrtt v. 
McLiughUn, 18 Hun, 449 [1878}.) 
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Rule 66. 

Beferenee as to Title. 

"Where the rights and interests of the several parties, as stated in 
the complaint, are not denied or controverted, if any of the defend- 
ants are infants or absentees, or unknown, the plaintiff, on an affi- 
davit of the fact, and notice to such of the parties as have appeared, 
may apply at a Special Term for an order of reference, to take proof 
of the plaintiff's title and interest in the premises, and of the several 
matters set forth in the complaint; and to ascertain and report the 
rights and interests of the several parties in the premises, and an 
abstract of the conveyances by which the same are held. Such 
referee shall, in all cases, be selected by the court. 

Rule 78 of 1858. Rule 79 of 1871. Rule 79 of 1874, amended. Rule 70 of 
1877, amended. 

(1.) ABS^niAOT OP TJTUB — To he produced on rtference.] The referee 
shoold require the complauiant to produce abstracts of title as a tenant in com- 
mon in the premises, and to trace it back to the common source of title of the 
several tenants in common, and he should give an abstract of the conveyance of 
the several undivided shai^es of the parties in fhe premises from the time the 
several shares were united in one common source. (Hamilton v. Morris, 7 Paige, 
39 [1837].) 

(2.) Need tvot he awnexed to report,'] If the referee states eicplicitly that he 

has caused the necessary searches to be made, and certifies what incumbrances 
there are, it is sufficient, and he is not required to annex to his report a search 
for mortgages, etc., affecting the title. (Noble v. Cromwell, 27 How., 289 [Court 
of Appeals, 1860] ; S. C, below, 26 Barb., 475 ; 6 Abb., 59.) 

(3. ) REPORT — Of referee — Turn ccnrected. ] Where, under an order of refer- 
ence in a pai'Jition suit, " to inquire and report," the referee reports correct find- 
ings of f!act, but erroneous conclusions of law thereon, upon the coming in of the 
report, the Special Term is not required to send it back for correction, but may, 
without excep»tions, or independent of them, draw the preper legal conclusions 
from the facts. (Austin v. Aheame, 61 N. Y., 6 [1874].) 

Rule 67. 

Stty of Sale !■ Partitloii or Foreclosure — Noticot 

No order to stay a sale under a judgment in partition, or for the 
foreclosure of a mortgage, shall be granted or made by a judge out 
of court, except upon a notice of at least two days to the plaintiff's 
attorney. 

Rule 80 of 1858. Rule 81 of 1871. Rule 81 of 1874. Rule 72 of 1877. 

STAT OP FROOEBDZNG8— iSltoj^, lees than two days ^irregular,] An 
order to show cause, if made by a judge out of court and returnable in less than 
two days, is irregular if it contains a stay of proceedings of sale under a judgment 
ia partition or foreclosure. (Asinari v. Volkening, 2 Abb. [N. C], 454 [1877].) 
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Rule 39m 

MfMeys !■ Coirt— tolbe ]iald tt CMMtjTffeasMrer^Pepofitt bjTreanrir— ChamlMr- 

laii tf New Tt rk. 

All moneys received by the county treasurer, under and by virtue 
of any law vesting him with the funds or securities belonging to any 
of the suitors, in any court of this State, shall be deposited by the 
said county treasurer, in his name of office, in the United States Trust 
Company, the New York Life Insurance and Trust Company, the 
Union Trust Company, the Brooklyn Trust Company, or Farmers' 
Loan and Trust Company, or in such bank or trust company as the 
court shall from time to time direct as a deposit bank, unless the 
order or judgment under which such moneys are brought into court 
shall direct such moneys to be deposited in some other bank or 
company. 

In all cases provided for by this rule, arising in the city and county 
of New York, the chamberlain of said city shall be the officer indi- 
cated by the words " county treasurer." 

Rule 81 of 1858. Rule 82 of 1871, amended. Rule 82 of 1874, amended. 
Rule 73 of 1877: 

cops OF CIVIL PROCSDURB. 

} 744. General rules to regulate the payinevt of money into court. 

} 745. Mon^ to be paid to courUy treasurer (unless othertoise directed) af^ 

ties to be taken in his name. 
} 746. Funds f where and how deposited or invested. 

} 747. Power of Supreme Court to transfer and direct reiwoestment of funds. 
} 749. Power of certain officers to bring auctions relative to jnoney paid into cottrt. 
§ 750. On death of county treasurer, securities and money paid into court vest in 

his successor. 
} 751. Attthority for paying out moTiey paid into court. 
} 1740. When surplus ariaing on sale of chattels^ in actions to foreclose a lien 

thereon, to be paid to county treasurer. 
} 1967. District attorney to pay over moTiey doUected, to county treasurer. 
\ 2537. Money and securities in Surrogate's Court, to be deposited with county 

treasurer. 
} 2748. Legacy, when to be paid over to county treasurer. 
§ 2786. MoTiey arising on sate qf real estate qf a deceased person to pay debts, to 

be paid to county treasurer. 

PROOBSIDS OF BJ^X*B—When real estate.] Proceeds of sale in par- 
tition of the estate of an infant defendant are considered real estate. , (Denbam 
V. Cornell, 7 Hun, 664 [Gen. T., 1876] 5 In the Matter of Thomas, 1 id., 475 [Gen. 
T., 1874J.) 

Rule 69. 
Cowntf Tnisirer'sAceMiMtB— ToMAfee Reptrt-^lcftrM to IhuMrfM — HtwPitd* 

The several ccfaviy treasurers and the charnberlain of the city of New 
York shall, at the first General Term qf the court in the depetrtment in 
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lOhich such inwjsurer or ehcmbetUdn BhaU reside^ in eoGh yemr^ mak$ a 
fep(yrt to scUd courts oorUaining a skUemerU of his aecounis^ and qf Um 
fands and seewnHes under hisoontroly deposited with Mm by order of sueh 
aouft^ on the fkst daqf of January next preoeding such report^ as requ4red 
8y seetUm 753 qf the Code. 

The court to wbich such report shall be made, shall cause the same 
to be examined by some suitable and proper person, to be appointed 
by them. The person so appointed shall forthwith proceed to examine 
ihe account and statement, with the accounts in banks and in other 
companies, and with the accounts and securities in the office of such 
treasurer. He shall have the power to summon witnesses before him, 
if necessary, to be examined with respect to such accounts. He shall 
report whether such accounts have been correctly kept and are truly 
stated; and shall, on or before the first day of the next ensuing 
General Term in such department, delivei* to the court of such depart- 
ment by which he shall be appointed, or one of the justices thereof, 
his report upon the matters so referred. The expenses and reason- 
able compensation of such person may be ordered to be paid by the 
treasurer or chamberlain, out of the funds in his hands, as to the 
court at Gtenerai Term shall appear to be just and reasonable. 

Rule 82 of 1858. Rule 83 o^ 1871, amended. Rule 83 of 1874, amended. 
Eide 74 of 1877, amended. 

OQDB OF CIVIL PROC^SDXTRXS. 

§} 743-754. I^ywer of Suprerne Court as to moTiey paid iiito court. 

§ 752. How county treasurer to keep his accounts. 

§ 753. C&wnty trea^surer to report annvMly to the court. 

f 754. The above provisions apply to the chamberlain of New York. 

Rule 70. 

Order ft r Pay Bent tot of Crart— Wbat to Specify —AccMot with the Tmst CoMpaoy— 
SUIenent of ieconnt to he Made innntlly-- Draft, what to he stoted to— Coonter- 
sisaed hy Jastlee. 

Orders upon the banks or other companies for the payment of 
moneys out of court shall be made payable to the order of the person 
entitled thereto, or of his attorney duly authorized, and shall specify 
in what particular suit or on what account the money is to be paid 
out, and the time when the order authorizing such payment was 
made. No order in any pending action, for the payment of money " 
out of court, shall be made, except on regular notice, or order to show 
cause, duly served on the attorneys of all the parties who have 
appeared therein. When moneys are deposited in the New York 
Life Insurance and Trust Company, The United States Trust Com- 
pany, The Union Trust Comp£«iy, The Brooklyn Trust Company, 
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or Farmers' Loan and Trust Company, to the credit of the county 
treasurer, the entry of such deposit, both in the books of the com- 
pany and in the accounts of the county treasurer with the company, 
shall contain a short reference to the title of the cause or matter in 
which such deposit is directed to be made ; and specifying also the 
time from which the interest or accumulation on such deposit is to 
commence, where it does not commence from the date of such deposit. 
The secretary of the company shall transmit to the justices holding 
the first General Term in the first district, in January in each year, 
a statement of the accounts ; and to the justices holding the first 
General Term in other departments, a statement of the accounts of 
the county treasurer or chamberlain in each department; showing 
the amounts^ standing to his credit on the first day of January, 
including the interest or accumulation on the sums deposited to the 
credit of each cause or matter. And he shall also transmit to. the 
chief judge of each of the " Superior City Courts " a statement of the 
account of the chamberlain showing the amounts standing to hia 
credit on the first day of January in each year to the credit of each 
cause or matter in said courts respectively. 

In every draft upon the trust company by the county treasurer or 
chamberlain, for moneys deposited with the said company, or for the 
interest or accumulation on such moneys, the title of the cause or 
matter on account of which the draft is made, and the date of the 
order authorizing such draft, shall be stated ; and the draft shall be 
made payable to the order of th6 person or persons entitled to the 
money, or of his or their attorney, who is named in the order of the 
court authorizing such draft. And to authorize the payee or indorsee 
of such draft to receive the money thereon from the trust company, 
the Bame shall be accompanied by a certified copy of the order of the 
court authorizing such draft, countersigned by the justice by whom 
such order was made. But where periodical payments are directed 
to be made out of a fund deposited with such company, the delivery 
to the secrejbary of the company of one copy of the order authorizing 
the several payments, shall be sufficient to authorize the payment of 
subsequent drafts in pursuance of such order. 

Rule 83 of 1858, amended. Rule 84 of 1871, amended. Rule 84 of 1874. 
Rule 75 of 1877. 
See notes under Rules 68, 69. 

Rule 71. 

Gross Snn in Payment of Life Estite— How Ascertained. 

Whenever a party, as a tenant for life, or by the curtesy, or in 
^ower, is entitled to the annual interest or income of any sum paid 
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into court and invested in permanent securities, such party shall be 
charged with the expense of investing such sum, and of receiving 
and paying over the interest or income thereof; but if such party is 
willing, and consents to accept a gross sum in lieu of such annual 
interest or income for life, the same shall be estimated according to 
the then value of an annuity of fine per cent on the principal sum, 
during the probable life of such person, according to the Portsmouth 
or Northampton tables. 

Rule 84 of 1858, amended. Rule 85 of 1871. Rule 85 of 1874. Rule 76 of 
1877, amended. 

CODB OF CIVIL PROCEDURR 

} 1617. In an action for dower plaintiff may consent to receive a gross sum in 
lieu, tJiereof, 

(1.) NORTHAMPTON TABLES.] See copy of Northampton table, post^ 
page 209. 

(2.) Are competent evidence, upon the question as to tJie probable duration 

qf a life,\ (Schell v.. Plumb, 55 N. Y., 592 [1874].) 

(3.) In action to recover damages for death,'] In an action to recover 

damagfes occasioned by the death of the plaintifTs intestate, the Northampton 
tables are properly received in evidence to show the probable duration of the life 
of the deceased. (Sauter v. N. Y. C. R. R. Co., 6 Hun, 447 [G. T., 1876].) 

(4.) In an fiction for breach qf co7it/mct for support,] The Northampton 

tables are admissible in evidence in an action for breach of a contract made for 
the support of a pei'son for life. (Schell v. Plumb, 16 Abb. [N. 8.], 19 [Gen. T., 
1873].) 

(5.) CONTINaENT DOWER BIGBT ^ Rule far computation of] The 
proper rule for computing the present value of the wife's contingent right of 
dower during the life of her husband, is to ascertain the present value of an 
annuity for her life equal to the interest in the third of the proceeds of the estate 
to which her contingent right of dower attaches, and then to deduct from the 
present value of the annuity for her life, the value of a similar annuity depend- 
ing upon the joint lives of herself and her husband, and the difference between 
those two sums will be the present value of her contingent right of dower. 
(Jackson v. Edwards, 7 Paige, 886-408 [1839].) 

(6.) In partition suit — not determined by Northampton table,] The 

amount payable to a doweress in lieu of dower from the proceeds of a sale 
in partition is regulated by the Revised Statutes, and not by Rule 85 of the 
Supreme Court. (Banks v. Banks, 2 N. Y. Sup. Ct. [T. & C], 483 [Gen. T., 
1874].) 

(7.)- Chap, 717 of ISIO-^ proof of material allegations of the complaint,] 

(Chapter 717 of 1870 did not dispense in an action Ibr dower in the case of 
infants with proof of the material allegations of the complaint required by 
section 246 of the Code of Procedure. (Dwyer v. Dwyer, 13 Abb. Pr. [N. S.], 
269 [Sp. T., 1872].) 
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Rule 72. 

Fe« M fiiecvting OoHmMon tf Lnntcy — Connlttee naj paj Costs, wliei •— Spedal 
Order of tbe Coirt — whea necessary. 

On the execution of a commission of lunacy, etc, the commission- 
ers, for every day they are necessarily employed in hearing the testi- 
mony and taking the inquisition, shall be entitled to an allowance 
to be fiied by the court not exceeding ten dollars for each day to 
each of such commissioners. 

Where the costs and expenses exceed two hundred and fifty dol- 
lars, besides witness fees and allowances to commissioners, the com- 
mittee shall not be at liberty to pay the same out of the estate in his 
hands, without a special order of the court upon notice to all parties 
who have appeared in such proceedings, directing such payment. 

Rule 85 of 1868, amended. Rule 86 of 1871. Rule 86 of 1874. Rule 77 of 
1877, amended. 

ooDn CUP GnntZi mocfiDuiks. 

§ 263. TTie Swperior Courts of cities have jurisdietUm of proceedings f<yr ths 

appointment of a committee^ 
§ 340. Likewise the County Courts. 

(1.) dOdl^ — AuiJioHty of committee to pay.] The committee ai« authorized 
to pay^tiie costs of the attorney who conducted the pi*oceedings liipon the inquiei- 
tSon, to an amount not eitoeeding fifty doUara^ (Matter of Clapp^ 20 How., 386 
[Gem T., 1861].) 

(2.) Discretionary — will not he allowed unless proceedings are takienfot* 

benefit of limatic*] In proceedlng« to have a person declai-ed a kmatk, or to 
ti^verse or supersede the commission, the costs rest in the sound discretion of the 
6001% and will not be glinted unless the proce^ihgs are instituted for the benefit 
of the lunatic, and are instituted and prosecuted fairly and in good fsAth, (In the 
Matte^f of Beckwith, 3 Hun, 443 [Geri. T., 1876].) 

(3.) — — Duty of coiMrMtee to see that the issfwes raised hy alleged lunaMc o/te 
properly tried ] Where the lunatic is allowed to traverse fee inquisition, it is 
the duty of the committee to oppose the Iraverse and see that the issues are 
properly tried and when on such traverse the alleged lunatic is found not to be 
<$f unsound mind the committee are entitled to the legal expenses incurred, in the 
j&roceedings on the inquisition, and in opposing the traverse of it, induditig the 
bills of the attorneys of the committee, and a reasonable counsel fee upon the trial 
of the traverse, and all disbursements^ and to be paid o\A of the ftinds 6t the 
estate in their hands. (Matter of Clapp, 20 How., 385 [Gen. T., 1861].) 

* RUfo 78. 

tt«fer«iM 4HI Default tn Action to ObUili Diforce or ^pantloii— tt«feT«e, who mj be— 
Proof of SerTico of Sonnnoiis and (Jom^ilaint— I^'otico of ippeartneo, ote.^ not mA- 
elent— Conpltint for DlToree, aTermonts In— Plaintiff to be ExaiMned on OatV. 

When an action is brought to obtaiti a divorce or separation, or to 
declare a marriage contract void, the court shaU, in no case, order 
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the reference to a referee nominated by either party, nor to a referee 
agreed upon by the parties ; nor without proof by affidavit conform- 
ably to the rules relating to the manner and proof of the service of 
the summons and complaint. And notice of appearance and retainer 
shall not be sufficient to excuse such proof. 

And, when the action is for a divorce on the ground of adultery, 
unless it be averred in the complaint that the adultery charged was 
committed without the consent, connivance, privity or procurement 
of the plaintiff; that five years have not elapsed since the'discovery 
of the fact that siich adultery had been committed ; and that the 
plaintiff has not voluntarily cohabited with the defendant since such 
discovery ; and also, where, at the time of the offense charged, the 
defendant was living in adulterous intercourse with the person with 
whom the offense is alleged to have been committed; that five years 
have not elapsed since the conmiencement of such adulterous inter- 
course was discovered by the plaintiff; and the complaint containing 
such averments be verified by the oath of the^ plaintiff, in the manner 
prescribed by the Code, judgment shall not be rendered for the relief 
demanded, until the plaintiff's affidavit be produced, stating the 
above facts ; and in case of reference the plaintiff shall be specifically 
examined on oath, as to each of these particulars. 

Rule 86 of 1858. Rule 87 of 1871, amended. Rule 87 of 1874, amended. 
Rule 78 of 1877. 

OODJ3 OF GSVIL PROCOIDnRB. 

} 438, svb. 4. Venice qf avmnuyiui may be by publication in actions for divorce^ etc. 
J 831. JEhii^nd and w^e not competent to testify against each otTier in an action 

or special proceeding fowaded upon an aUegation of adultery, except to 

prove the marriage. 
$ 1012. Reference not made, of course, by consent of parties in am, auction for 

divorce, etc,, — court must designate the r^eree, 
$ 1024. In actUms for dhorce, etc.t a r^eree may be appointed to whom aJl the 

parties otject. 
$ 1229. In an auction for divorce, etc,, judgment can be rendered only by the court. 
§ 1756. In what cases actions for divorce can be moXntained. 
} 1757. AnsfiDer—mode of trial — jud0nent by dtfavlt. 
$ 1758. IHvorce when denied, although ad/ultery be proved, 
4 1759. ReguUOions when the action is brought by the w^e. 
} 1760. Id. ; when the action is brought by the hv,eband. 
§1761. Marriage— -after divorce f(yr ad/uttery. 
$ 1762. For what causes an action for separation may be brought. 
§ 1768. In what eases it may be maintained. 
§1764. What the complaint mttst state. 
§1765. Answer in actum for. 
§ 1766. Support, etc., qfwifi and children. 
§ 1767. Whenjudgment in, may be revoked. 
1 1768. Married woman, piainttJiris deemed resident, when. 
13 
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$ 1769. Alunony in action for divorce — cosU — execution. 

$ 1770. What is deefined a counter-claim in. 

f 1771. Ckmrt to give direction ccs to custody, etc., qf children. 

$ 1772. /Supports etc., ofvAfe and children. 

§ 1773. Support, etc., — provisions for — wTien enforced by punl^ment for 

contempt. 
$ 1774. Regulations respecting judgment by dtfaidt in action for. 

(1.) JURISDICTION STATUTORT ONLT.] The power of the courts 
to declare a maniage void is deiived exclusively from the statutes. (Peugnet v. 
Phelps, 48 Barb., 566 [Sp. T., 1867].) 

(2.) OHANOBRT— Pm/>er of -^ independent of the statute.'] The former 
Coui't of Chancery in this State had no jui*isdiction to grant divorces independ- 
ent of the statute on that subject. (Grain v. Cavana, 62 Barb., 109 [Gten. T., 
1862].) 

(3.) MAINTXSNANOB — Decree for separation essential to one for mainte- 
nance.] Under section 54, 2 Revised Statutes, 147, a decree for maintenance can 
only be made as an incident to one for separation. (Douglass v. Douglass, 5 
Hun, 140 [Gen. T., 1875].) 

(4.) ALIMONY — Existence of marital relation must he proved.] To authorize 
the allowance of alimony pendente lite, in an action for divorce, the existence of 
the marital relation must be either admitted, or there must be proof thereof 
satisfactory to the coui*t ; the onus is upon the applicant to establish this fact with 
a reasonable degi*ee of certainty. (Collins v. Collins, 80 N. Y., 1 [January, 
1880] ; Kinsey v. Kinsey, 7 Daly, 460.) . 

(5.) Denied if wife has sufficient m^ans of her ovyn.] "When the wife has 

sufficient means of her own, temporally alimony is not allowable. This is not a 
matter of discretion, but a settled principle of equity. (Collins v. Collins, 80 
N. Y., 1 [January, 1880].) 

(6.) What allowed.] Upon an application by a wife for divorce the court 

will not, as a rule, award to her for alimony more than one-third of her hus- 
band's entire estate. (Collins v. Collins, 10 Hun, 27^ [Gen. T., 1877].) 

(7) Proof of dbility to pay and security for payment of alimony.] (Park 

V. Park, 18 Him, 466; Smith v. Smith, 2 L. Bulletin, 53 [Sp. T., 1880].) 

(8.) Order for — Tiow enforced.] An order for the payment of alimony, 

how enforced. (Ford v. Foi-d, 41 How., 169 [N. Y. Supr. Ct., Sp. T., 1871] ; 
S. C, 10 Abb. [N. S.], 74 ; Ward v. Ward, 6 Abb. [N. S.], 79 [Sp. T., 1868]; 
Park V. Park, 9 Wee% Dig., 891 [Ct. of App.]; S. C, 18 Hun, 466.) 

(9.) By attachment.] Such payment may be enforced by attachment, and 

close confinement. (Lansing v. Lansing, 41 How., 248 [Sp. T., 1871],) 

(10.) COMPLAINT — WJiat averments as to the advltery are suffixsient.] A 
complaint in an action for divorce because of adultery, which avers the adultery 
with a person whose name is unknown, between certain specified dates, and in a 
town or city named, and further avers that the plaintiff is unable more particu- 
larly to specify the times and places, is sufficient. (Mitchell v. Mitchell, 61 N. Y., 
398 [1875].) 

(11.) Allegations as to time and place of adultery.] In an action for 

divorce, allegations of adultery committed with persons unknown to the party 
pleading, must, nevertheless, state specifically times and places. Motion to 
make pleadings more definite and certain, when granted. (Hm y, Tim, 16 Abb. 



Digitized by VjOOQIC 



Bt^LB 73.] GENERAIi RULES OP PRACTICE. 195 

Pr. [N. 8.], 89 [Sup. Qt., 1874]; CardweU v. Cardwell, 12 Htm [Gen. T., 1877]; 
see, however, Mitchell v. Mitchell, 61 N. Y., 398.) 

(12.) Framing of is8tbes.'\ In the settlement of iasaes in a divorce case, an 

issue, whether the party was guilty of adultery with a specified person at any 
time before the commencement of the action, should not be allowed ; some limit 
of time and place must be indicated. (Strong v. Strong, 1 Abb. [N. S.], 233 
[N. Y. Supr. Ct.. Gen. T., 1865].) 

See note under Rule 31. 

(13.) How adultery ahmM he charged,'] (Clark v. Clark, 7 Rob., 276 

[N. Y. Supr. Ct., Sp. T., 1867] ; Anonymous, 17 Abb., 48 [N. Y. Supr. Ct., 1862] ; 
Heyde v. Heyde, 4 Sand., 692 [N. Y. Supr. Ct., 1852].) 

(14.) How connivance should he negatived.] (Myers v. Myers, 41 Barb., 

114 [Sp. T., 1863].) 

(15.) VENUB — In county ofwif^a residence.] In an action for divorce, the 
wife may lay the venue in the county in which she resides, though such coimty 
is not the domicil of the husband. (Vence v. Vence, 15 How.,497 [Sp. T., 1858]. ) 

(16.) INHABITANT— iVb^ a resident only of this State.] The statute 
requu'es, in an action for divorce, that the injured party should have been, at the 
time of the commission of the offense, and at the time of filing the complaint, an 
actual inhabitant of this State. An affidavit merely alleging residence, where the 
servicers by publication, does not give jurisdiction. (Yenny v. Yenny, 1 Law 
B., 2 [Sp. T., 1878].) 

(17.) TBI All — Should hehythe court.] It is not proi)er, where a reference 
has been made, to take proofs and report, with the referee's opinion, for the 
court to set aside the report and give judgment for the defendant. The issues 
should be tried by the court, and the facts found by it. Myer v. Myer, 7 Weekly 
Dig., 535 [(Jen. T., 1878].) 

(18.) How case noticed for trial.] After reference to take testimony and 

report with refei*ee's opinion, a case must be brought on for trial on the usual 
notice and the evidence pi'esented. A motion to confirm the referee's report at 
Special Term is improper. (Westheimber v. Westheimber, 1 Law B., 34 [Sp. T., 
1879].) 

(19.) — Jury trial — A matter of right.] The issues as to adultery, raised 
in an action for divorce, must be tried before a jury, unless a jury trial is waived. 
(Batzel V. Batzel, 42 N. Y. Supr. Ct. R., 561 [Sp. T., 1877].) 

(20.) Right of third party charged, to attend, examine witn^ess, etc.] (Clay 

V. Clay, 10 N. Y. Weekly Dig., 362 [Gen. T., July, 1880].) 

(21.) RBFBRISNOI! — Proper form of. ] In an action for divorce, if no issue 
has been joined, a reference to take and report evidence is pix)per ; where issue 
has been joined, the reference must be to hear and determine the issues. (Sulli- 
van V. Sullivan, 52 How., 453 [N. Y. iupr. Ct., Sp. T., 1877].) 

(22.) ADULTBBT — Of defendant — a defense and ground of affirmative 
relief.] Adultery committed by the plaintiff is, when set up in the answer, a 
perfect defense to an action for an absolute divorce, and is also a ground for 
affirmative relief in the same action. (Anonymous, 17 Abb., 48 [1862].) 

(23.) How set up in ansv>er.] The adultery should be set up in the answer in 

the same manner, and be accompanied with the same allegations as are required 
when charged in the, complaint. (Morrell v. Morrell, 3 Barb., 236 [Gen. T., 
1848] ; S. C, 1 id., 318.) 

(24.) What allegations sufficient.] Where the defendant alleged in her 

answer that the plaintiff, in February and March, 1867, at the cities of New 



Digitized by VjOOQIC 



196 GBNERAL BDLES OF P&A.GTIOB. [Rous 78. 

York and Brooklyn, committed adultery, and thereby contracted a yenereal 
diseaae, which he communicated to the defendant, some time about the month oC 
March, 1867, held, that this was sufficient. (Clai-k v. Clark, 7 Rob., 276 [Bp T., 
1867].) 

(25.) Unnecessary to allege that dtfendant vxu an inhabiiant qf this State, ] 

It is unnecessary to allege that the parties were inhabitants of the State at the 
time of the commission of the offense, or that the defendant, at that time, and at 
the commencement of the action, was an actual inhabitant of the State. (Leseuer 
V. Leseuer, 31 Barb., 330 [8p. T.* I860].) 

(2(J.) JSupplernental answer setting up.] The court may allow a supple- 
mental answer to be filed, alleging* adultery on the part of the plaintiff, committed 
or discovered after joinder of issue. (Strong v. Strong, 3 Rob., 669 [Sp. T., 1865] ; 
S. C, 28 How.. 432 ; Smith v. Smith, 4 Paige, 432 [1834].) 

(27.) Not a defense in an action for cruelty.] In an action fbr a limited 

divorce, on the ground of cinielty, the defendant cannot set i^> as a defense or 
counter-claim the adultery of the plaintiff. (Henry v. Henry, 3 Rob., 614 [Sp. 
T., 1864]; 8. C, 17 Abb., 4U ; 27 How., 5; Terhune v. Terhune, 40 id., 258 
[Gen. T., 1870] ; see, however, Doe v. Roe, 23 Hun, 19.) 

(28.) Counter-charges of adultery — must he replied to.] In an action for 

divorce on the ground of adulteiy, an answer setting up counter-chai*ges of 
adultery against the plaintiff, and asking a divorce in favor of the defendant, is 
to be I'egarded as setting up a counter-claim, and in order to raise an issue 
upon such charges in the answer, a i-eply must be inter|)osed. (Leslie v. Leslie, 
2 Abb. [N. S.], 311 [N. Y. Com. Pleas, 1871}; Anon., 17 Abb., 48 [N. Y. Supr. 
Ct.].) 

(29.) IMPQTENCn — After two years-- no defense to action for a&uUffry,] 
In an action for divorce on the gi*ound of adultery, the impotency of the plain- 
tiff cannot be set up as a defense where more than two years have expired from 
the solemnization of the marriage. (Griffin v. Giiffin, 23 How., 183 [Gen. T., 
1861].) 

(80.) ORUBL AND INHUMAN TRBATMBNT — /S^lmitor treatment of 
dtfendant by plaintiff no defe?ise.] In an action for divorce on the git)undof 
adultery, the defendant cannot interpose as a defense, either as a bar or as a 
counter-claim, cruel and inhuman ti*eatment and abandonment by the plaintiff 
(Gi-iffin V. Griffin, 23 How., 183 [Gen. T., 1861] ; Diddle v. Diddle, 8 Abb., 167 
[Sp. T., 1856].) 

(31.) — Separation for cruelty — counter-^^im of adultery,] In an actioa 
for a limited divorce on the ground of cruelty, the defendant cannot set up as a 
defense or counter-claim the adultery of the plaintiff. (Henry v. Henry, 3 Rob.» 
614 FN. Y. Supr. Ct., Sp. T., 1854].) 

(32.) III conduct.] Actions for serration on account of cruel treatTneni 

cannot be maintained when the ciniel ti*eatment was occasioned by the complain- 
ant's adultery. Meaning of word •* ill conduct,*^ in section 53 of 1 R. S., 147* 
(See Doe v. Roe, 23 Hun, 19 ) 

(33.) Prow>cation may he shauon-] In an action for a limited divorce on 

the ground of cruelty, the husband may, in his answer, show tiie provocadon 
given by the wife, and which led to the alleged acts of cruelty. (Devaismes v* 
Devaismes, 3 Code R.. 124 fSp T.. 1850].) 

(34.) FAIiSE REPRBSBNTATIONS — Dimrce — no^ ffranted hecause of 
false representations as to cJiaracter and property. ] A divorce cannot be granted 
for the husband's fraud in inducing the marriage by fa}ae repreaeajtations as Xq 
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hid character and property. (Klein v. Wolfisohn, 1 Abbotts N«w Ctee^ 184 
[Sap Ck., 1876] ; see notej 

(35.) nrdANZTT— When suit ia brought — ia no dtf^nae.] Divorce may be 
granted for adultery committed while of sound mind, though the g^ty party 
be insane when the suit is instituted. (Rathbun v. Rathbun, 40 How., 328 [Sp. 
T., 1870]; Appleton v. Warner. 51 Barb.. 270 [Gen. T., 1868].) 

(36.) Presumption^— from proof of i-nsanitp of dttfejuUint brfore aUeged 

adultery.] Whei*e it id proved that the defendant was insane some two or three 
years before the act of adultery was committed, the presumption is that such 
insanity continued and existed at the time of the adultery. Such presumption may, 
however, be overcome by proof of her sanity at such time. (Cook v. Cook, 53 
Bai-b., 180 [Gen. T , 1869].) 

(37.) OOlXDOl^ATIOK -- Voluntary cohabitation -- is a bar,] Voluntary 
cohabitation by the wife with the husband, after full knowledge of an act of 
adultery committed by him, is a condonation of the offense so as to bar a suit for 
(fivorce. (Johnson v. Johnson, 14 Wend., 637 [Ct. of E., 1835].) And such 
cohabitation will bar a suit for a limited (Hvorce on the gi*ound of cruelty. (Davi^ 
V. Davies, 55 Barb.. 130 [Sp. T., 1869] ; S. C, 37 How., 45.) 

(38.) Cdiidonation is a conditioTud forgirienssSy and a repetition of the 

offense revives the injury.] (Davies v. Davies, supra; Burr v. Burr, 10 Paige, 
20 [1842] ; Smith v. Shiith, 4 Paige, 432 [1834].) 

(39.) Cruelty,] Condoned cruelty will be revived by subsequent acts of 

cruelty, which of themselves would not have been sufficient to justify a separa- 
tion. (BuiT V. Burr, swpra.) 

(40.) DOWBR — Not in lands acquired by guiWy husband after divorce, ] A 
fbioner wife is not entitled to dower in land, the title to which wad acquii*ed by 
the former husband 'subsequent to a judgment in favor of the wife in an action 
for divorce on the ground of the adultery of the husband. (Kade v.*Lauber, 4* 
How., 382 [Sp. T., 1867].) 

(41.) Only barred by conviction and judgment.] A wife can only be 

barred of dower by a conviction of adultery in an action for divorce and by the 
judgment of the court in such action. The pi*oof or admission upon the record 
of adultery in an action to recover dower will not defeat the action under the 
altatuteg of thia Staie. (Pitts v. Htts, 45 How., 45 ; S. C, 52 N. Y., 598 ; Schififer 
V. Pniden, 64 id.. 51.) 

- (42.) ALLOWANOB — Fhr extra expenses to wife.] In an action brought by 
a husband against the wife to have the marriage declared void by reason of her 
former marriage, upon a final hearing and a decision in favor of the wife, the 
court has power to award her extra expenses and counsel fees beyond the taxable 
costs. (Griffin v. Giiffin, 47 N. Y , 134 [1872] ; Brinkley v. Brinkley, 50 N. Y., 
184 [1872].) 

(43.) Discretionary,] The allowance of alimony and expenses in an 

action for divorce is within the discretion of the court of original jurisdiction, 
and unless so gross and excessive as to show an abuse of judicial disci*etion, the 
order granting it is not reviewable in the Court of Appeals. (De Llamosaa v. 
De Llamosas, 62 N. Y., 618 [1875].) 

(44.) WTiat proof of labor and services by counsel required.] Pi-oof of the 

amount of labor, or the value of services of counsel, is not necessaiy to sustain 
an allowance for counsel fee. The court may determine, from its own experi- 
ence, and from the facts and circumstances of the case, as disclosed by the papers^ 
what is a reasonable fee. (De Llamosas v. De Llamosas, 62 N. Y., 618 [1875],) 
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(45.) JUDGMENT— PTi^Aott^aj^Zim^ioTi to ^^ctmr^ — iTT-cprzfcZar.] A judg- 
ment declanng yoid the mamage contract, entered, ex parte, by the plaintiff, on 
a refei'ee's i-eport, without application to the court, is in-egular. (Blott v. Rider, 
47 How. Pr., 90 [Sp. T., 1873].) 

(46.) Of separation, cannot he entered on the ref creeps report.'^ A judg- 
ment of separation cannot be entei-ed on a i^efei-ee's report dismissing the com- 
plaint, without application to the court. (Llewelyn v. Llewelyn, 1 Law B., 34 
[Sp. T., 1879] ; see Schroeter v. Schroeter, 23 Hun [Gen. T., 1880].) 

(47.) Effect of on dower.] In an action for divorce against a wife, she is 

not deprived of dower till judgment is entei'ed. (Schiffer v. Prudeh, 64 N. Y., 
47 [1876].) 

(48. ) Motion to set aside for fraud — proper projctice — affidavit of defend- 
ant competent.] Defendant's affidavit is proper on a motion to set aside a judg- 
ment of divorce for adultery, on the ground of fraud and collusion, though she 
might be incompetent to testify on the trial. The proper practice in such case is 
to apply by motion, and not to bring an action. (Megarge v. Megarge, 2 N. Y. 
Weekly Digest, 352 [Sup. Ct., 1876].) 

(49.) Re-iimrria^e — out of this State — qfter divorce in this State for- 
bidding it — effect of] (See Marahall v. Marshall, 2 Hun, 238 [Gen. T., 1874].) 

(50.) APPEAL — Meversal or affirmance on equitable grounds.] The trial of 
issues of fact in a divorce case is reviewed and a new trial granted or refused, 
not upon the principles applicable to a strict bill of exceptions, but on those 
which gfovemed a com-t of equity. Unless the errors are such as to render the 
trial an unfair one, or substantially affect the verdict, a new tidal will be denied. 
(Forest v. Forest, 25 N. Y., 501 [1862].) 

(51.) Issv^es must be settled, before notice of trial.] The issues as to 

adultery, in an action for divoi-oe, must be settled before notice of trial can be 
g^ven, or the cause be placed on the calendar. (Leslie v. Leslie, 11 Abb. [N. S.], 
311 [N. Y. Com. PI. '1871].) 

Rule 74. 

ADBiilliiig marriage— AffidtTits to obtain Order of Reference— Plaintiff to be Exani- 

Ined on Oath* 
To obtain an order of reference, if the complaint seeks to annul a 
marriage on the ground that the party was under the age of legal 
consent, an affidavit must be produced showing that the parties 
thereto have not freely Cohabited for any time as husband and wife, 
after the plaintiff had attained the age of consent. If the complaint 
seeks to annul the marriage, on the ground that the plaintiff's con- 
sent was obtained by force or fraud, the plaintiff must show by affi- 
davit that there has been no voluntary cohabitation between the pan- 
ties as man and wife ; and, if it seeks to annul a marriage on the 
ground that the plaintiff was a lunatic, an affidavit must be produced 
showing that the lunacy still continues ; or the plaintiff must show 
by his affidavit that the parties have not cohabited as husband and 
wife, after the plaintiff was restored to his reason, and in case of 
reference the plaintiff shall be examined specially as to these facts. 

Rule 87 of 1858. Rule 88 of 1871, amended. Rule 88 of 1874. Rule 79 of 1877. 
See notes under Rule 73. 
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Rule 76. 

Auwer Ib Aetiti ftr Diftrce— Trial* 

The defendant, in the answer, may set up the adultery of the 
plaintiff, or any other matter which would be a bar to a divorce, 
separation, or the annulling of a marriage contract ; and if an issue 
is taken thereon, it shall be tried at the same time and in the same 
manner as other issues of fact in the cause. 

Rule 89 of 1858. Rule 90 of 1871. Rule 90 of 1874. Rule 81 of 1877. 
See notes under Rule 73. 

Rule 76. 

Qiestlralng Legltlaacy of Cblldrea. 

On a complaint filed by a husband for a divorce, if he wishes to 
question the legitimacy of any of the children of his wife, the alle- 
gation that they are or that he believes them to be illegitimate, shall 
be distinctly made in the complaint. If a reference is ordered, 
proofs shall be taken upon the question of legitimacy, as well as 
upon the other matters stated in the complaint ; and if the issue is 
tried by a jury, an issue on the question of legitimacy of the chil- 
dren shall be awarded and tried at the same time* 

Rule 90 of 1858. Rule 91 of 1871. Rule 91 of 1874. Rule 82 of 1877. 
See notes under Rule 73. 

Rule 77. 

JidgMent declaring Marria^ Void, or grantiiig a Dirtrce ntt tt ^ by Befanlt— 
Copy of Pleading or Testimony not to be famished— No Jndgment to be Entered 
except by Coart* 

No judgment, annulling a marriage contract or granting a 
divorce, or for a separation or limited divorce, phall be made of 
course by the default of the defendant ; or in consequence of any 
neglect to appear at the hearing of the cause, or by consent. And 
every such cause shall be heard after the trial of the issue, or upon 
the coming in of the proofs at a Special Term of the court; but 
where no person appears on the part of the defendant, the details 
of the evidence in adultery causes shall not be read in public, but 
shall be submitted in open court. No officer of any court, with whom 
the proceedings in an adultery cause are filed, on or before whom 
the testimony is taken, nor any clerk of such officer, either before or 
after the termination of the suit, shall permit a copy of any of the 
pleadings or testimony, or of the substance of the details thereof, to be 
taken by any other person than a party or the attorney or counsel of 
a party, who has appeared in the cause, without a special order of 
the court. 
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No judgment in an action for a divorce shall be entered except 
upon the special direction of the court. 

Rule 91 of 1858, amended. Hule 92 of 1871. ^ule 92 of 1874, amended. 
Rule 83 of 1877. 
See notes under Rule 73. 

Riile 7B. 

Beeeiver of Debtor's Estate— Power and Dalles of— To beantwed Costs— When auiy 
sell Donbtfal Claims at Aactlott. 

Every receiver of the property and effects of the debtor shaU, 
unless restricted by the special order of the court, have general 
power . and authority to sue for and collect all the debts, demands 
and rents belonging to such debtor, and to compromise and settle 
such as are unsafe and of a doubtful character* He may also sue in 
the name of a debtor, where it is necessary or proper tot him to do 
so ; and he may apply for and obtain an order of course that the 
tenants of any real estate belonging to the debtor, or of yrhich he is 
entitled to the rents and profits, attorn to such receiver, and pay 
their rents to him. He shall also be permitted to make leases, from 
time to time, as may be necessary, for terms not exceeding one 
year. And it shall be his duty, without any unreasonable delay, to 
convert all the personal estate and effects into money ; but he shall 
not sell any real estate of the debtor without the special order of 
the court, until after judgment in the cause. He is not to be allowed 
for the costs of any suit brought by him against an insolvent from 
whom he is unable to collect his costs, unless such suit is brought by 
order of the court, or by the consent of all persons interested in the 
funds in his hands. But he may, by leave of the court, sell such 
desperate debts, and all other doubtful claims to personal property, 
at public auction, giving at least ten days' public notice of the time 
and place of such sale. 

Rule 92 of 1858 Rule 93 of 1871« Rule 98 of 1874. Rule 84 of 1877. 

OODB OF OIVXL PROOBDtTRB. 

§ 90 Clerks in New York and Kings counties not to he receivers. 
$ 383. Limitaticm of time for bringing certain actions against. j 

$ 713. When a receiver may be appointed. ^ 

§ 714. Notice cf application before judgment -^necessaj'y--- unless party has 

failed to appear and time to do so has expired. 
$ 715. Security tobe given by-^new bond may be required — remomL 
4 716. Certain receivers may hold real property. 
$ 766. Death ofreceimert does not abate action brmight by. 
$ 827. Special reference may be ordered to examine as to appointment of, 
§ 2441. Beeei^xr of judgment debtor— notice of application for the appoi^iimentf 

to beginen to the debtor. 
§ 3271. Security for costs -^ when required in actions by. 
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} 2447. Order requiring delivery qf money or property by a third person to the 

receiver. 

5 2449. How such money or property applied to payment of judgment. 

} 2450. Balance of such money to he paid to judgment debtor. 

5 2454. Notice qf application for dismissal of swppleinentaay proceedings. 

} 2464. When and how a receiver m>ay be appointed. 

§ 2465. Notice to other creditors of application for receiver. 

§ 2466. Only one receiver to be appointed — former receivership may be extended. 

5 2467. Order appointing a receiver to be filed and recorded. 

} 2468. When the title to property vests in a receiver. 

§ 2469. How receiver's title to personal property extended by relation. 

$ 2470. County derk to record order appointing a recekoer — penalty for Tiegleet. 

§ 2471. Receiver to be subject to the control of the court. 

(1.) REOUiVliR— A receiver is an officer of the cowrt] (Latimer v. Lord, 4 
E. D. Smith, 183 (N. Y. Com. P., 1855].) 

(2.) - — The money in his hands is held in custodio legisfor tohoever may prove 
Utle to U.\ (Cai'ey v. Long, 12 Abb. [N. 8.], 627 [N. Y. Supr. Ct., Sp. T., 1872J.) 

(3.) — — In supplementary proceedings — both debtor and creditor represented 
by.] A i^eceiver appointed in suppiementaiy pi^oeeedings represents not only the 
debtor, but the ci-editor at whose instance he was appointed. (Gumming^ v. 
Egerton, 9 Bosw., 684 [Sp. T., 1863J.) 

(4.) — =— He must obey the orders of the court,] (Lane v. Lutz, 1 Keyes, 206 
[1864] ; People v. Church, 2 Lans., 459 [Gen. T., 1870].) 

(5.) ■' Bight to bring a^ion. ] Every person who shall in fraud of the rights 

of creditors and others i-eceive^ take or in any manner interfei'e with the estate, 
property or effects of any deceased pei'son or insolvent corporation^ association^ 
partnership or individtud shall be liable in the proper action to the executors, 
administrators, receiver or other trustee of such estate or property for the same 
or the value of any propeHy or effects so received or taken, and for all damages 
caused by such acts to any such tinist estate. (§ 2, chap. 314 of 1858 ; Henderaon 
V. Bi-ooks, 3 N. Y. Sup. Ct. R. [T; & C], 448 [Gen. T., 1874] ; Brittou v. Lorenz, 
3 Daly, 23 [Com. P., 1869] ; Bai*clay v. Quicksilver Mining Co., 6 Lans., 25 [Gten. 
T., 1872].> 

(6.) Ckinmot sue in foreign jurisdiction,] A receiver is an officer of the 

court which appoints him. He cannot sue in a foreign juiisdiction for the prop- 
erty of the debtor. (Booth v. Clai-k, 17 Hew. [U. S.], 322 [1854].) 

7(.) Action in the ruame of the corporation,] lie may continue an action 

in the name of the corporatioa. (Albany CSty Ins. Go. v. Van Vrankin, 42 How., 
281 [Sp. T., 1872].) 

(8.) May select the court,] He may bring the actiou in such court as he 

selects. (Rockwell v. Merwm, 45 N. Y., 166 [1871].) 

(9.) — — When authorized, is bound to bring suit — should n^t be restrained,] 
A receiver authorized by the court to sue is bound to proceed with the axstion, 
and should not be restrained by an injunction issued out of another court. 
(Winfield v. Bacon, 24 Barb., 154 [Sp. T., 1857].) 

-(10.) Should not sue without authority of court,] A receiver should not 

bring an action without ihe authority of the court. (Foster v. Townshend, 2 Abb. 
N. C, 29 [Court of Appeals, 1877] ; MeriiU v. Lyon, 20 Wend., 410 [Ct. of 
Errors, 1836].)- 

(11.) If leave not granted^ personally liable for costs.] A wiceiver should 
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apply to the court for leave to sue as such. If he neglects to do so and judg- 
ment is recovered against him, he will not, as a geneml rule, be exempted from 
personal liability for costs. (Smith v. Woodruff, 6 Abb. Pr., 65 [Sp. T., 1858]; 
Phelps V. Cole, 3 Code R., 157 [Sp. T., 1850].) 

(12.) Want of funds to pay costs — evidence of had faith in bringing 

action.] A want of funds by a receiver to pay the costs of an action brought 
by him against a thii*d peraon, in which he is unsuccessful, ought to be con- 
clusive evidence of bad faith on his part, within the provision of the Code 
of Procedure (§ 317), which charges trustees with costs peraonally when they 
have been guilty of bad faith. (Gumming v. Egerton, 9 Bosw., 684 [Sp. T., 
1863].) 

(13.) Wtat sufficient ground to compel payment personally by receiver in 

default of assets.] The fact that a i^eceiver against whom a judgment for costs 
has been recovered has had in his hand funds sufficient to pay it and has paid 
other claims larger in amount, is not a gi\)und for compelling him to pay such 
judgment on motion. (Devendoi-f v. Dickinson, 21 How. Pr., 275.) 

(14. ) Judgment — what creates personal liability, ] A judgment dismissing a 

complaint by an executor ** with costs," without any dii'ection that plaintiff pay 
the costs peraonally, allows the costs to be collected only out of the assets in 
plaintiff *s hands as executor. (Dodge v. Crandall, 30 N. Y., 294 [1864] ; Wood- 
ruff V. Cook, 14 How., 481 [Gen. T., 1857] ; Slocum v. Bany, 38 N. Y., 46 
[1868].) 

(15.) Costs not personally charged against, without special order, ] In the 

absence of a si>ecial order, made because of mismanagement, dbsts cannot be 
collected out of an administrator. (Lindsay v. Deafendorf, 43 How., 90 [Sp. T., 
1872].) 

(16.) Order for payment of costs out of fund,] When a receiver of an 

insurance company prosecutes an action for the recoveiy of money for the en- 
hancement of the fund of which he is receiver, and fails to recover, the defend- 
ant is entitled to costs, and to an order for their payment, out of any funds in 
the hands of the receiver. 

When such i-^ceiver continues the prosecution of an action begun by the com- 
pany before his appointment, he is chargeable with the costs in like manner as 
if he were made a paHy plaintiff. (Columbian Ins. Co. v. Stevens, 37 N. Y., 
536 [1868].) 

(17.) Assignee in bartkruptcy — liable for costs,] »An assignee in bank- 
ruptcy who prosecutes unsuccessfully an action which has been brought by the 
bankrupt in a court of this State, which was pending when the cause of action 
was tr^nsfeiTed to the assignee, is liable personally for costs, under section 321 
of the Code. (Reade v. Waterhouse, 12 Abb. [N. S.], 255 [Supr. Ct.. 1872].) 

(18.) Costs and expenses of suit incurred by.] A trustee may, where 

the trust estate is insufficient to reimburse him, i^cover in an action against 
the beneficiaiy whom he represents his reasonable costs and other expenses 
incun*ed necessarily and in good faith in the prosecution or defense, by the 
express or implied consent of the principal or beneficiary, of an action or 
special proceeding isolating to the demand secured or to the trust estate, as the 
case requires. (Code of Civil Procedure, J 1916.) 

(19.) Cannx)t enforce trust resulting to creditors, where the debtor pays for 

land conveyed to another.] A receiver appointed in proceedings supplementary 
to execution, cannot maintain an action to enforce the trust created by the Revised 
Statutes in favor of the creditors of one who pays the consideration for lands 
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which are conveyed to another. (Underwood v. Sutcliffe, 77 N. Y., 59 [April, 
1879].) 

(20.) Two receivers of the same property not appoiTUed,] It was not the 

practice in the Court of Chancery to appoint two sepai*ate receivers of the same 
property in different suits ; but the proper coui-se is to extend the receiverehip 
in the first suit over the second, subject to the legal and equitable claims of all 
parties. And the rights of the parties in each suit ai*e substantially the same as 
if different persons had been appointed at the several times when such receiver- 
ship was granted and extended. (Howell v. Ripley, 10 Paige, 43 [1843] j Code 
of Civil Procedure, § 2466.) 

(21.) Meference as to claiTns — may he without his assent,] The consent 

of the I'eceiver is not necessaiy to an order of the court dii'ecting a i-eference to 
report as to the settlement of claims. (Guardian Savings Inst. v. Bowling Green 
Savings Inst., 65 Barb., 275 [Gen. T,, 1873].) 

(22.) Meceiver in suppleinentary proceedings — appointed only on notice.] 

A I'eceiver cannot be appointed in pix)ceedingB supplementary to execution 
without notice to the judgment debtor. Vandeburgh v. Gaylord, 7 Weekly 
Dig., 136 [Sp. T., 1878]; Ashley v. Turaer, 22 Hun, 226 [1880] ; Morgan v. Von 
Kohnstamne, 11 N. Y. Weekly Dig., 181 [1880].) 

(23.) Motion to determitie rights to funds — in what district to be made.] 

Where a i*eceiver has been appointed in proceedings had for the compulsory dis- 
solution of a corporation under 2 R. S., 462, an application to determine the right 
of a person to shai*e in the assets, must be made in the district in which the 
receiver was appointed. (Rinn v. Astor Fire Ins. Co., 59 N. Y., 145 [1874].) 

(24.) INSTRUOnONS — ^ receiver is entitled to,] A receiver is entitled to 
receive instructions from the court as to his duty. (Smith v. N. Y. Consolidated 
Stage Co., 18 Abb., 419 [N. Y. Com. Pleas, 1864] ; Curtiss v. Leavitt, 1 Abb., 
274 [Gen. T., 1855] ; In the Matter of Van Allen, 37 Bai-b., 225 [Sp. T., 1861] j 
People ex rel. Atty.-Gen. v. Security Life Ins., etc., Co., 79 N. Y., 267 [1879].) 

(25.) Application by a party not interested — disregarded.] A receiver 

will not be instructed by the court on the application of a party who is not 
interested in the -suit. (Vincent v. Parker, 7 Paige, 65 [1838] ; see, however, 
Howell V. Ripley, 10 Paige, 43 [1843].) 

(26.) CORPORATIONS — Receivers of corporations can only be appointed in 
the cases mentioned in chapter 151, 1870.] (Clinch v. South Side R. R. Co., 1 
Hun, 636 [Gen. T., 1874]; see Code of Civil Procedui-e, § 1810.) 

(27.) CONTEMPT — To sue a receiver without leave.] Suing a receiver, 
without permission of the court, is a contempt. (Taylor v. Baldwin, 14 Abb. 
166 [Chambei-s, 1862] ; Rich v. Loutrell, 9 Abb., 356 [Sp. T., 1859].) 

(28.) Action against a receiver — good until the court interferes.] If a 

receiver, when sued, fails to apply to the court for protection, the action may be 
continued as though permission to bring the same had been obtained from the 
court (Camp v. Barney, 4 Hun, 373 [Gen. T., 1875].) 



Rule 79. 

Beceiver — Whea he may Sne — Costs. 

"Whenever a receiver, appointed under proceedings supplementary 
to execution, shall apply for leave to bring an action, he shall pre- 
sent and file with his application the written request of the creditor 
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in whos^ behMf he was appointed j that such action be brought; or 
else he shall give a bond with sufficient security and properly acknowl- 
edged and approved by the court, to the person against iR^oni the 
action is to be brought, conditioned for the payment of any costs 
which may bie recovered against such receiver. And leave to bring 
actions shall not be granted except on. such written request, or on the 
giving of such security. 

In all other cases where a receiver applies to the court for leave to 
bring an action, he shall show in such application that he has Suffi- 
cient property in his actual possession to secure the person against 
whom the action is to be brought for any costs which he may recover 
against such receiver ; otherwise the court may require the receiver 
to give such bond conditioned for the payment of costs, and with 
such security as is above mentioned. 

Rule 85 of 1877 

Rule 80. 

Referee— Who may %t. 

Except in cases provided for by section 1011 of the Code of Civil 
Procedure, no person, unless he is an attomiey of the court in good 
standing, shall be appointed sole referee for any purpose in any 
pending action or proceeding. Nor shall any person be appointed a 
referee who is the partner or clerk of the attorney, or counsel, of the 
party in whose behalf such application for such appointment is 
made, or who is in any way connected in business with such atttwr- 
ney or counsel, or who occupies the same office with such attorney or 
counsel. 

Rule 86 of 1877. 

Advice by referee to one party to c&mpromise — r^ercTice set asMe. ] If a referee 
in the absence of one party, advises the other to compromise, sug^festing terma^ 
his report should be set aside. (Livermore v. Bainbridge, 14 Abb. Pr. [N. S.Ji 
227 [Gen. T., 1873].) 

See notes under Rule 30. 

Rule 81. 

Seqiestnitloi of Property—ReceiTer, metien for— Where made— Efll»ct of on Stbso* 

qnent Silts— RenoTal of. 

• 

All motions for the sequestration of the property of corporations, 
or for the appointment of receivers thereof, must be made in the 
judicial district in which the principal place of business of said 
corporations, respectively, is situated, except that in actions brought 
by the Attorney-Gteneral in behalf of the people of this State, when 
it shall be nmde to appear that such sequestration is a necessary 
incident to the action, and that no receiver has already been 
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appointed, a motion for the appointment of one may be made in any 
county within the judicial district in which such action is triable. 
No motion can be made, or other proceeding had for the removal of 
a receiver, elsewhere than in the judicial district in which the order 
for his appointment was made. And where a receiver has been 
appointed, his appointment shall be extended to any subsequent 
suit or proceeding relating to the same estate or property in which a 
receiver is necessary. 

Rule 87 of 1877. 

Bee notes under Rule 78. 

Rule 82. 

RM«lTer — Power oi; to enploy Coiud. 

No receiver shall have power to employ more than one counsel, 
except under special circumstances and in particular cases requiring 
the employment of additional counsel, and in such cases only upon 
special application to the court, showing such circumstances by his 
petition or affidavit, and on notice to the party or person on yrhose 
behalf or application he was appointed. This rule shall apply to all 
receivers, present and future; and no allowance shall be made to any 
. receiver for expenses paid, or made, or incurred in violation of this 
rule. 
Rule 88 of 1877. 

(1.) ATTGB^XHY — As to tM empUy^pnent qf an attorney ^ see Corey v. Long, 
12 Abb. [N. S.], 427 [N. Y. Supr. Ct., Sp. T., 1872].) 

(2.) Who should not be employed.] An attorney who has b^en employed by 
either of the parties to the action in which the receiver was appointed should not 
be employed by the receiver, (Warren v. Sprague, 4 Edw., 416 5^ Panton v. 
Zebley, 19 How., 394 [N. Y. Supr. Ct., Sp. T., 1860] ; Gumming v. Egerton, 
9 Bosw., 684 [N. Y. Supr. Ct., Sp. T., 1863J.) 

(3.) A stranger cannot oijject,] A stranger sued by the receiver cannot object 
that he has employed an improper attorney. (Warren v. Spragne, 11 Paige, 200 
[1844] ; Ryckman v. Parkins, 5 id., 543 [1836].) 

I 

Rule 83^ 

EuMlajUtAM of a Part; beftn TrIaL 

When an examination is required under sections 870, 871, 872 of 
the Code of Civil Procedure, the affidavit shall specify* the facts audi 
circumstances which show, in conformity with subdivision 4 of section 
872, that the examination of the person is material and necessary* 

Rule 21 of 1871, amended. Rnle 21 of 1874. amended. Rule 89 of 1877. 

CODB OF GIVHi PROCEDURIL 

} 870 ef aeq. Deposition of a party before trial. 
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(1.) APPUOATION — WTuU must be shown,] Applicant most show that 
the examinatioQ is necessary to enable him to prepare his pleading. (Winston v. 
EngUsh, 14 Abb. Pr. [N. S.], 119 [Gen. T., 1873] ; S. C, 44 How., 498; Duffy v. 
Lynch, 36 id., 509 (Sp. T., 1869] ; Greene v. Herder, 7 Robt., 463 [Sp. T., 1865].) 

(2.) Examination of party.] To authorize the gi*anting of an order for 

the examination of a party befoi*e trial, the affidavit must specify the facts and 
circumstances, showing the testimony of the party to be material and ncH^essary ; 
it is not sufficient to allege that the testimony of the party is material and neces- 
sary for the' party making the application and the prosecution of the action, and 
that the party cannot safely proceed to trial without examining him. (Crooke v. 
Corbin. 23 Hun [2d dep.. Gen. T., December, 1880].) 

(3.) Order for the examination of a party — what allegations do not estab- 
lish the existence of a cause of action — ^materiality of the testimony — haw it 
must he alleged. (Ha^ v. Rogei-s, 22 Hun, 19 [1880].) 

4.) Examination of the plaintiff before trial — when it will be ordered-' , 

right of the party examined to refuse to answer questions tending to criminate 
him.] (See Sprague v. Butterworth, 22 Hun, 502.) 

(5. ) Must show good faith — discretionary. ] An order for the examination 

of an adveree pai*ty befoi'e trial should not be gi'anted, except when it appears 
that the application is in good faith for the purpose of discovering matters pecu- 
liarly in the knowledge of the adverse party. 

The application is addi»essed to the discretion of the court. It should never be 
gi'anted for mei*e inquisitorial purposes. 

An application by a defendant should show how the facts are material to the 
defense. (Schepmoes v. Bousson, 1 Abb. N. C, 481 [Com. PI., 1877].) 

(6.) Order for examination served before the summ/ms, bad.] An order for 

the examination of a party befoi-e trial, made and served before the action has 
been commenced by the service of summons, is without jurisdiction and cannot be 
enforced even after subsequent service of summons. (Brandon Manufacturing 
Co. v. Pettingill, 2 Abb. N. C, 162 [Sp. T., 1877].) 

(7.) Before issjie.] A party to an action could be examined under rule of 

1871 at the instance of the adveree party, under section 391 of Code, immediately 
on commencement of an action, and before issue. (Glenney v. Stedwell, 64 N. Y., 
120 [1876] ; McVickar v. Eetchum, 1 Abb. Pr. [N. S.], 452 [Gen. T., 1866]; S. C, 
4 Robt., 657; followed in FuUerton v. Gaylord, 7 id., 559 [Sp. T., 1867]; Duffy 
V. Lynch, 36 How. Pr., 509 [Sp. T., 1869]; Hadley v. Fowler, 12 Abb. Pr. [N.S.], 
244 [Sp. T., 1872].) 

(8. ) Bill of discovery. ] Could be maintained before issue joined. (2 Barb. 

Ch. Pr., 105, 106.) 

(9.) Na^nes.] The application may be granted for the purpose of ascer- 
taining the names of persons whom the applicant desires to join by amendment 
as parties. QucBre^ as to taking testimony before suit commenced. (Glenney v. 
Stedwell, 1 Abb. New Cases, 327 and note [Court of Appeals, 1876] ; S. C, 64 
N. Y., 120.) 

(10.) Complaint — preparation of] Examination of defendant to enable 

plaintiff to prepare his complaint may be had. (Havemeyer \i. IngersoU, 12 
Pr. [N. S,], 301 [Sp. T., 1871].) 

(11.) — — After issue.] An examination could not be had under rule of 1871 
till i\i\er issue joined. (Bell v. Richmond, 4 Abb. Pr. [N. S.], 44 [Gen. T., 
1868]; 8. C, 50 Barb., 671; Morgan v. Whittaker, 14 Abb. Pr. [N. S.], 127 ]GeiL 
T., 1873].) 
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(12.) ^''^ Jkity of judge where the papers are in forni correct.] Upon the pre- 
sentation to a judge of an affidavit complying* in form with the requirements of 
section 872 of the Code of Civil Procedure, he must grant an order for the exam- 
ination of a party before trial, but when the party to be examined comes into 
court then the proceedings must be subject to judicial control, and he can vacate 
the order upon cause shown. (Levy v. Loeb, 6 Abb. N. C, 157 [N. Y. Supr. Ct, 
Gen. T., 1878].) 

(13.) OBJECTION — Must he by motion before tricil,] A party desiring 
to object to a deposition, that the witness refused to answer pr(^)er questions, 
must do so by motion and not wait until the trial and then object to the reading 
of the deposition. (Stunn v. Atlantic Mut. Life Ins. Co., 63 N. Y., 77 [1875] ; 
Tilmar v. Schall, 61 N^ Y., 564 [1875] ; Elverson v. Vanderpoel, 9 J. & 8., 257 
[N. Y. Supr. Ct., 1876].) 

(14.) Party examined before trial — may be examined orally on the trialJ] 

"When the deposition of a party, taken befoi'^ trial, is read thereon without objec- 
tion, he is not thereby precluded from being examined on the triaL (Misland v. 
Boynton, 79 N. Y., 630 [January, 1880].) 

(15.) CORPORATION — la a party within the meaning of § 891 of the Code,] 
(Carr v. The Great Western Ins. Co., 3 Daly, 160; see Code of Civil Procedure, 
§ 868.) 

(16.) Is not a party within the meaning of § 391.] (Goodyear v. Phoenix 

Rubber Company, 48 Bai*b., 522 ; see Code of Civil Procedure, J 868.) 

(17.) LIMIT — Of examiTiation,] The examination is not to enable defendant 
to ascertain whether he has a defense, but to enable him to obtain testimony in 
support of a defense he has good reason to suppose he has. (Winston v. Eng- 
lish, 44 How., 393.) 

(18.) Q0BSTIONS — Party examined is bound to answer all questions which 
relate confessedly to the issues involved. (Mudge v. Gilbert, 43 How. Pr., 219 
[Sp. T., 1872].) 

(19.) BOOKS AND PAPERS --Party cannot be required to produce.] (De 
BaiTy V. Stanley, 5 Daly, 412 ; see Code of Civil Procedure, J§ 867-868.) 

(20.) PBNALTY'/S^ri^Ti^ out pleading.] If a party refuses to answer a 
material and proper question, his pleading may be stricken out. (Richards v. 
Judd, 15 Abb. Pr. [N. S.]. 184 [Gen. T., 1874].) 

(21.) Contempt.] For failure to answer, a party may be punished as for 

contempt. (Kieman v. Abbott, 1 Hun, 100 [Gen. T., 1874] ; see Rev. Stat., art. 
5, title 3, chap. 7, part 3.) 

(22.) CODB, i 388 AND $ 391 ^Relate to different subjects.] Sections 388, 
391 of the Code relate to entirely different subjects, and cannot be united for the 
purpose of aiding proceedings under either. (Havemeyer v. Ingersoll, 12 Abb. 
Pr. [N. S,], 301 [Sp. T., 1871] ; see Code of ttvil Pix)cedure, §j 803, 870.) 

(23.) NOTICE — To attorney. ] When a party to an action who is required to 
attend before a judge to be examined under section 891 of the Code has appeared 
by attorney, notice of such examination must be served on the attorney as well 
as the party. (Plummer v. Belden, 8 Hun, 455 [Gen. T., 1876].) 

Rule 84. 

Coirts Buiy nake firtber Rales. 
The various courts of record and General Terms may make such 
further rules in regard to the transaction of business before them 
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r^speetively, not inoonsiatent with the foregoi&g ndes, as they in 
their discretion may deem necessary. 

Rule 96 of 1871. Rute96ofl874. Rule 90 of 1877, 

Rule an. 
Practlee !■ casci ntt MTereii by these Sries* 

In eases where no provision is made by statute or by these roles, 
tiie proceedings shall be according to the customary practice as it 
formerly existed in the Court of Chancery or Supreme Court, in cases 
not provided for by statute or by the written rules of those courts. 

Rule 93 of 1898. Rule ^7 of 1871, Rule 97 of 1874. Rule 91 <^ 1877. 



We certify the foregoing to be the Rules oi Practice ms ad(^ted by the conven- 
tion of justices and judges held at the capitol, in Albany^ on the 15th day of 
December, 1880. 

MARCUS T. HUN, JOSEPH MULLEN, 

iSeeretary^ &iairman. 



Digitized by VjOOQIC 



APPENDIX. 



ANNITITY TABUl* 

Table showing the value of an annuity of one dollar on a single 
life, according to the Northampton table of mortality, at five per 
cent interest, referred to in Supreme Court Rule No. 71. 





No. of years 




No. of years 




No. of years 




No. of years 


Age. 


pnrcliase 


Age. 


pnrehase 
the annnity is 


Aire. 


purchase 
the annuity is 


Age. 


purchase 
the annuity is 




worth. 




worth. 




worth. 




worth. 


1 


11.563 


31 


12.965 


61 


8.181 


91 


1.447 


2 


13.420 


32 


12.854 


62 


7.966 


92 


1.153 


3 


14.135 


33 


12.740 


63 


7.742 


93 


.816 


4 


14.613 


34 


12.623 


64 


7.514 


94 


.524 


6 


14.827 


35 


12.502 


65 


7.276 


95 


.238 


6 


15.041 


36 


12.377 


66 


7.034 






7 


15.166 


37 


12.249 


67 


6.787 






8 


15.228 


38 


12.116 


68 


6.536 






9 


15.210 


39 


11.979 


69 


6.281 






10 


15.139 


40 


11.837 


70 


6.023 






11 


15.043 


41 


11.695 


71 


5.764 






12 


14.937 


42 


11.551 


72 


5.504 






13 


14.826 


43 


11.407 


73 


6.245 






14 


14.710 


44 


11.258 


74 


4.990 






15 


14.588 


45 


11.105 


75 


4.744 






16 


14.460 


46 


10.947 


76 


4.511 






17 


14.334 


47 


10.784 


77 


■ 4.277 






18 


14.217 


48 


10.616 


78 


4.035 






19 


14.108 


49 


10.443 


79 


3.776 






20 


14.007 


50 


10.269 


80 


3.516 






21 


13.917 


51 


10.097 


81 


3.263 






22 


13.833 


52 


9.925 


82 


8.020 






23 


13.746 


53 


9.748 


83 


2.797 






24 


13.658 


54 


9.567 


84 


2.627 






25 


13.567 


55 


9.382 


86 


2.471 






26 


13.473 


56 


9.193 


86 


2.328 






27 


13.377 


67 


8.999 


87 


2.193 






28 


13.278 


58 


8.801 


88 


2.080 






29 


13.177 


59 


8.699 


89 


1.924 






30 


13.072 


60 


8.392 


90 


1.723 







* Taken ttom ** Jones on Annaitie«," Vol. 1, p. 244. 
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210 APPENDIX. 

RUIiES FOR OOMPTTTma THE VALUE OF THE UFE 
ESTATE OR ANNUITT. 

Calculate the interest at five per cent for one year, upon the sum 
to the income of which the person is entitled. Multiply this interest 
by the number of years' purchase set opposite the person's age in the 
table, and the product is the gross value of the life estate of such 
person in said sum. 

BZABCPZiBS. 

Suppose a widow's age is thirty-seven, and she is entitled to dower 
in real estate worth $350.76. One-third of this is $il6.91§. Interest 
on $116.91 one year at five per cent (as fixed by the 71st rule) is 
$5.86. The number of years' purchase which an annuity of one 
dollar is worth, at the age of thirty-seven, as appears by the table, 
is twelve years and -fiffi^ parts of a year, which, multiplied by $5.85, 
the income for one year, gives $71.65. and a fraction, as the gross 
value of her right of dower. 

Suppose a man, whose age is fifty, is tenant by the curtesy in the 
whole of an estate worth $9,000. The annual interest on the sum, 
at five per cent, is $450. The number of years' purchase which an 
annuity of one dollar is worth, at the age of fifty, as per table, is 
10 ^(^ parts of a year, which multiplied by $450, the value of one 
year, gives $4,621.05, as the gross value of his life estate in the 
premises, or the proceeds thereof. 

NoTB.— The values in this table are calculated on the supposition that the 
annuities are payable yearly. 
See note to Rule 71, amte. 
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SPECIAL EXJIiES 



SUPERIOR COURT OF THE CITY OF NEW YORK. 



# GENERAL TERMS, 

Rule i. 

There shall be a General Term of the court which shall meet at the times desig^ 
nated in the published annual appointment thereof, commencing* on the first 
Monday in each month, and terminating on the second Saturday thereafter, 
unless farther extended by the judges holding the term. 

There shall also be a Gfeneral Term held on the days designated in vacation, 
for the hearing of appeals from orders only. 

Rule 2. 

The days in term for hearing motions and appeals from orders, shall be the 
first and second Mondays. 

Rule 3. 

In appeals from orders, a note of issue, stating when the appeal was taken, 
shall be filed with the clerk, at least three days before the day for which the 
appeal is noticed ; and the clerk shall enter the same upon a special calendar, in 
the order of time the appeal was taken. 

Rule 4. 

The printed papers in appeals from judgments, and in exceptions ordered to 
be heard at the General Term, and in motions for judgment on special verdicts 
and verdicts taken subject to the opinion of the court at General Term, and in 
cases submitted under section 372 of the Code, shall be served within the time 
prescribed by Rule 50 of the •* Rules of the Courts." Tlie note of the issue shaU 
state that such printed papers have been served in Ojcoordance with said rule; 
and the clerk toill not put the case upon the calendar without such statementf 
except ttpon the special order of a Judge, which order wiU be granted only for die 
''purpose of a motion by the opposite party to strike the cause from the calendar, 
and that judgment be rendered in his favor, under said rule, for the non-seroice 
of such papers. 

Motions under said rule can be made on four days' notice on any motion day 
in term fbr which they can be noticed, at the opening of the court 
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The foregoing rule shall not apply to appeals from oitlers. In snch. appeals. 
If either jmrty fails to appear upon its call upon the calendar, the other party 
may take a default. 

Rule 6. 

At the commencement of the argument of cases upon the general and spedal 
calendara of the Genei'al Term, the pai-ties shall deliver to the clerk eight copies 
of the printed papers, and a like number of the printed points of each side. 

The printed case in causes upon the general calendar shall have annexed to it 
the certificate of the clerk that the case has been duly filed upon the order of the 
judge or referee who tried the cause, otherwise the case will not be heard. 

Rule 6. 

The order of business on the first day of the (General Term will be : 

Mrst, — Motions to coiTcct the calendar. 

/Second. — Motions to strike causes from the calendar imder Rule 50 of "The 
Rules of the Com-ts.'' 

Third. — Motions to dismiss appeals. 

[Fourth — Motions for re^argument, and motions for leave to appeal to the Com^ 
of Appeals, under chapter 322, of Laws of 1874, wJiich motions must he s^tbmitted 
on the papers without oral argument. 

Fifth. — Any other motions which may be made at the Greneral Term. 

Sixth. — Appeals from orders. 

/Seventh. — 'J he general calendar. But no more than fifteen causes on the 
general calendar will be called on the fii-st or any subsequent day. 

No case will be set down for a future day in term ; nor will any case be 
reserved for the day, except for sufiicient cause to be shown at the opening of 
the court, or at the call of the case upon the day calendar. 

Except for special and sufficient cause, no appeal will be set down to be heard, 
which cannot be heard by the judges regularly assigned for the term. 

Rule 7. 

All notes of issue for the Gteneral Term shall specify thereon by what judge or 
referee the cause was tried or order made ; and the clerk shall state the name of 
such judge or referee on the calendar. 

Rule 8« 

. Where an appeal from a judgment or order is based wholly or in part upon 
alleged errors of fact, the appellant's points must distinctly and clearly state, in 
a separate point for each, what errors of fact have been committed, with refer- 
ences to the folios of the case which contain the evidence relied upon by^him. 

Rule 0. 

Oases or exceptions presented for settlement shall have plainly marked upon 
the proposed case or exceptions, wad also upon the stenographer's minutes of the 
evidence, the parts to which the proposed amendments are applicable, together 
with the number of the amendment. And if the pai'ty proposing the amend- 
ments claims that the case should be made to conform to the minutes of the 
stenographer, he must refer at the end of each amendment to the proper page 
of such minutes. 
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Rule lO. 

No case or exceptions shall hereafter be filed by the clerk of this court, unless 
the same is so ordered by the justice or refei'ee who tried the cause. 

And the order to file will not be granted until the case or exceptions shall have 
been properly engrossed or printed, after settlement, with all the papers and 
exhibits i-equired to be inserted therein. 

SPECIAL TERMS. 
Rule II. 

There shall be a Special Term of the court for the trial of issues of law and of 
issues of fact without a jury, and for the hearing of motions and granting of 
ex parte orders, held during each month in the year, commencing on the fii-st 
Monday of each month, and terminating on the Satuixiay immediately preceding 
the first Monday of the succeeding month. 

In the months of July, August, and September, no trials shall be had, imless 
ordered by the justice presiding. 

Rule 12. 

JNbtes of issue for the Special Tenn shaU specify whether tke issvs is of lorn or 
foot. In making up the calendar, issues of iaw shall he placed fi/rst thereon^ 

^ Rule 13. 

No order to show cause made by a judge out of court shall be made return- 
able, nor shall any motion be noticed for hearing elsewhei'e than at the regular 
Special Tei*m, and in the regular Special Term room, and all such orders and 
motions shall be there heard and not elsewhere, except by order of the judge 
holding the Special Term. 

Defaults in such orders and motions shall be taken at the regular Special Term 
roQm, and not elsewhere, and any default taken elsewhere will be vacated by the 
judge holding the regular Special Term. 

This rule shall apply to orders and motions in actions only. 

Rule 14. 

The Special Term will be opened at 10 o'clock a. m. of each day, except New 
Year's Day, the twenty-second of February, GkxKi Friday, the thirtieth day of 
May (Decoration Day), the fourth of July, the days of the annual and charter 
elections. Thanksgiving Day, and Christmas. 

The calendar will be called at 11 a. m. 

JURT TERMS. 
Rule 16. 

There shall be three terms of the court for the trial of causes by jury, denomi- 
nated respectively "Part First," "Part Second," and "Part Third," which shall 
be held in each year pursuant to published appointment thereof, each term com- 
mencing on the first Monday, and terminating on the last Saturday of the month, 
unless the judge presiding shall, by an order, direct his term to be further con- 
tinued, de die in diem, for the purpose of completing the trial of an action, or the 
hearing of a motion for a new trial ali*eady commenced before him. 



Digitized by VjOOQIC 



214 NEW YORK SUPERIOR COURT. 

Rule 16. 

The day calendar shall be called through each morning at the opening of the 
court. The plaintiff, on failure of the defendant to appear, may take an inquest ; 
and the defendant, on failure of the plaintiff to appear, may have a dismissal of 
the complaint. 

Rule 17. 

Causes on the jury calendar may be reserved generally at any time "b^iyre the 
cause is on the day calendar, by filing with the clerk the written consent of the 
attorneys, and causes marked " off for the term," shall be considered reserved 
generally. Motions to put such causes on the day calendar may be made to the 
judge holding the Special Term, on two days' notice. 

SPECIAL CALENDAR. 

Rule 18. 

In actions on contract where there is reason to believe that the defense is inter- 
posed for the purpose of delay, and that the trial will not occupy more than one 
hour, the plaintiff may apply, by motion, at Special Term,, on a notice of four 
days, to have the issue placed upon a special calendar for trial (serving with such 
notice any affidavits or papers he may wish to use on the motion which have not 
already been served) ; and the same may be so ordered in the discretion of the 
justice before whom the motion shall be made. 

If stLch motion be granted, the cause will be entered on a special calendar, to 
be made by the clerk, on receiving a note of the issue, specifying the number of 
the cause on the general calendar, and the date of order directing it to be placed 
on such special calendar; such notes of issue to be filed with the clerk fovar days 
before the day on which the cause shall be so entered. 

The special calendar shall be called on the second and last Friday of each Jury 
Term, in Part First, by the justice there presiding, and the causes may be tried 
in either part, as may be dii'ected by such justice. 

If the trial of the cause shall occupy more than one hour, the trial may be sus- 
pended at the discretion of the court, and the cause be placed at the foot of the 
general calendar. 

Tli/e trial ofactiona on the special calendar wUl not be postpoTied to a future 
special calendar day by the mere coTiseat of attorneys or counsel. But the court 
will require a legal and sufficient reason for such postpoTiement. 



GENERAL RULES. 
Rule iO. 

HJo ex parte order for the substitution of attorney for either party to any action 
pending in this court shall be granted, unless upon the consent in writing, signed 
by the party and his attorney. 

Rule 20. 

Attachment against the property of a non-resident defendant will mt he allowed 
in this court except upon proof by afflda/oit or otherwise, that the d^en^nt has 
been or can be personally served with the stmmons within the eoumity* 
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Rule 21. 

It shall be the duty of the attorney, by whom the copy pleadmgs shall be 
furnished for the use of the court on a trial, to plainly designate on each pleading 
the part or parts thereof claimed to be admitted or controverted by the succeed- 
ing pleading. 

Rule 22. 

The Qeneral Term and the Jury Terms, for the trial of causes, shall, respect- 
ively, be opened at eleven o'clock in the foreaoon. 
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SPECIAL RULES 

OF THB 

COURT OF COMMON PLEAS 

OF THB 

CITY AND COUNTY OF NEW YORK. 



GENERAL TERMS. 

Rule I. 

Whei Held. 

There shall be a Gtoeral Term of the court held in the months of January, 
March, May and November, commencing on the first Monday in each month. 

Rule 2. 

Appeals— Note of Issie— When Filed— FroM Htrine or District Cowts. 

All appeals must be placed on the calendar and numbered. A note of issue of 
cases for the Gteneral Term calendar must be filed with the clerk for each term, 
at least eight days before the first day of the term ; but no case on appeal from 
the Marine or a District Court will be put on the calendar unless the return has 
previously been filed, and all such cases will be put upon the calendar in the 
order in which the returns have been filed. 

Rule 3. 

Calendar, Whea Called — Appeals, Order of, mi. 

The calendar will be called through on the first Monday of the term ; and 
mppmiB may be then set down for argument for any day in the fii^t and second 
1 0f the term, other than from Marine and District Courts ; causes in these 
t must be ready for argument when reached in their order upon the calen- 
dar, ^uad will not be set down for any particular day. 

Rule 4. 
VadMu AActlBg Calendar — Appeals fron Orders — Papers on. 

MotioM to correct and strike causes from the calendar, and for judgment under 
Rule 50 of Supreme Court, will be heard on the first day of term. In case of 
appeals from orders, the appellant shall serve upon the respondent, at least eight 
days before the first day of the term, a complete copy, written or printed, of the 
papers upon which the appeal is to be heard. 
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Rule 6. 

Papers fir Clerk — On Appeals, Except ttom IHgtrict Coirt 

In all appeals from orders and judgments other than from the District Courts^ 
the parties shall deliver five copies of the printed papers and points to the derk 
at the commencement of the argument. 

Rule 6. 

Retom en Appeal flrom Martoe and District Courts — BefaaU — Right ef Respondent on. 

|n appeals from the Marine and District Courts, if the appellant does not pro- 
cure the return to be made to this court within the time prescribed in section 360 
of the Code bf Procedure, the respondent may serve a notice in writing, requir- 
ing the same to be done within ten days thereafter, and that in default thei'eof 
he will apply to the Special Term for an order dismissing the appeal ; and upon 
pixx)f of the service of such notice, and of a non-compliance therewith, such 
order will be granted, unless the court grant further lime for the filing of such 
return. 

Rule 7. 

Retnm of Conrt Below — Compelled hj Attadunent. 

If the court below shall not mal^e the return to this court, as prescribed by 
the Code, the appellant may apply by motion to a judge at chambers to compel 
such return by attachment. 

Rule 8. 

Defaults, Motions to open — When Heard. 

All motions to open defaults taken at the General Term must be made at the 
Special Term. Motions to dismiss appeals, except as otherwise provided for in 
Rule 4, must be made at Special Term. 

Rule 9. 

Return from District Conrt— In Case of Death of Jnstiee. 

"Where the return of the justice of a District Court, from whose judgment the 
appeal is taken to this court, has been lost and that the said justice is dead : 

That the appeal be marked off for the term, and in conformity with the three 
hundred and sixty-third section of the Code, that the attorney for the appellant 
prepare a case containing a statement under oath of the evidence taken, and of 
the proceedings had upon the trial before the justice, fi-om such information as 
he can obtain, and that he serve a copy of the said case, so made bs aforesaid, 
upon the attorney for the respondent, with a notice of motion of at least four days 
to be made at Special Term of this court, that said case, so prepared as afore- 
said, be filed in the office of the clerk of this court in the place of the return of 
the said deceased justice ; or if lost as aforesaid, said case to be made and said 
notice of motion to be served within ten days from the entiy of the order, and 
on the return of said motion the I'espondent may appear at the Special Term and 
present an affidavit controverting any of the facts in said statement. 

The case and affidavits shall thereupon be filed in the office of the derk of this 
court, when the appeal shall be placed on the calendar of the date of filing the 
same, and upon the hearing of the appeal, either of the parties may examine 
witnesses befoi*e the appellate court, in respect to any matter in said statement 
that may ha.ve been contradicted, and, after hearing said witnesses, the appellate 
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oomt will find the question of fact in controversy, and its findings shall be incor- 
porated with and become a part of the case or statement upon which the appeal 
is to be heard. All matter contained in the statement and veiified by the moving* 
X)arty, which shall not be specifically controverted by the affidavit of the other 
party, shall be deemed settled, and as of the same effect as if the same had been 
returned by the justice in his life-time. 

Rule I O. 

IpplicatloBa t»Refliit Ftiey, etct 

An applications to this court to remit fines and forfeited recognizances, and to 
correct or discharge the dockets of hens and judgment entered upon recognizan* 
ces, shall be made at the General Tei-m. The apphcations shall be upon affidavits 
and upon a notice of eight days to the district attorney, and may be made return- 
able on any day of term during the sitting of the court. Pending such applica- 
tions, a 6ta.y of proceedings upon any such judgment may be applied for at Sj^edal 
Term. 

Rule I I . 

Certiied C»py Order Stnred oi GeMral Tenn Clerk* 

When any order is obtained at Special Term under general rules number edx 
or eight, a certified copy of the order must be served on the clerk of the Ghneral 
Term. 

Rule 12. 

Appeals for Marine Coirt. 

Ordered, That on the calendar of the General Term hereafter, appeals from 
the Marine Court shall be classed separately. 

Rule 13: 

MetleM for ReargiMMit* 

Ordered, AH motions for re-argument must be submitted on papers, showing 
clearly that some question, decisive of the case, and which was pr^ented by 
counsel upon the argument, has been overlooked by the court 5 or that the de- 
cision is inconsistent with some statute, or with a controlling decision, to which 
the attention of the court was not drawn, through the neglect or inadvertence of 
counsel. (M<mii Y. MitcheU, 32 N.Y., 102,) 

Order of CalMidir*, 

1. Motions and appeals from orders. 

2. Appeals from judgments of this conrt and referees in this court 
8. Appeals from the Marine Court. 

4. Appeals from the District Courts. 

5. All notes of issue must be filed for each term at least eight days before, the 
first day of the term, and must contain the title in full, the nature of the appealf 
the date of issue, with the attorneys' names. 

6. If on appeal from an cyrder or judgment, the note must, in addition, state the 
name of the judge by whom the order was made or judgment rendered at /Special 
Term, the date of same, and the nature thereof. 

7. In appeals from District Courts the notes of issue must state from what 
dlBtrioty and if the return be filed, must give the date tf filing thereqf* 
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8. No case will be placed on the calendar nnless the return shall have been 
filed at least eight days befoi-e the first day of the term. 

9. The (General Term calendar will be published in full in the daily register 
on the first day of the term, and on e^ch subsequent day the day calendar will 
be published in said daily register, and any cause not appearing in said day 
calendar, as so published, will not be called or placed thereon. 

SPECIAL TERMS AND CHAMBERS. 

Rule 14. 

When Held. 

There shall be a Special Term of the court for the trial of issues of law, and for 
the trial of actions for the foreclosure of mortgages and the foreclosure of mechan- 
ics* liens, and for the hearing of motions and granting of ex 'parte orders, held 
during each month in the year, commencing on the first Monday of each month, 
and terminating on the Saturday immediately preceding the first Monday of the 
succeeding month. Contested motions will be heard only on Tuesday and Fri- 
day of each week during the term. Ex parte applications will be heard every 
day 4nring the term, between the hours of 10 and 11 o'clock A. M. 

Rule 16. 

SatirdAyg— What Bisiiess Heard m. 

,No litigated motion will be heard on Saturdays ; and no chambers will be 
held on Saturdays during the months of July, August, and September, all motions 
standing over until the Bucceedihg Monday. 

EQUIT y TERMS. 
Rule 16. 

When Held. 

There shall be a term of the court for the hearing of equity causes (other than 
those specified in Rule 10), held in the months of January, February, March, 
April, May, June, October, November and December, commencing on the third 
Monday of each month. The calendar will be called on the thii*d Monday, of 
each month at 11 o'clock ▲. m., and causes may be then set down for any Monday, 
Wednesday or Thursday during the two weeks of the term, and the causes thus 
set down shall form the day calendar for such days, which will be called at IX 
o'clock ▲• M. 

J1TR7 TERMS. 

Rule 17. 

Whea Held. 

There shall be two terms of the court for the trial of causes by Jury, denom- 
inated, respectively, '• Part First" and " Part Second." Part I shall be held in 
the months of January, February, March, April, May, June, October, November 
and December, commencing on the first Monday of each month. Part 11 shall 
be in the months of Februaryy April, June^ October and December, oommeno* 
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ing' on the first Moaday of each month. An additional part will be held dnrmg the 
months of February, April, June and December to be known as part thirds com- 
mencing' on the first Monday of the month, and continuing two weeks only. 

Rule 18. 

Hay Calendar — Call •f — Iiqiest — Disflrissal «f CavplalBt* 

fifteen cases will be placed on each day calendar. 

The day calendar will be called through each, morning at the opening of the 
court. The plaintiff, on failure of the defendant to appear, may take an inquest ; 
and the defendant, on failure of the plaintiff to appear, may have a dismissal of 
the complaint. No calendar will be made for Saturday. 

Rule 10. 

ReserTttion of Caoscs. 

Causes may be generally deserved by a written consent of the attorneys, filed at 
any time befoi*e the cause is on the day calendar. Causes mailed off for the 
term shall be considei^ed reserved generally. Causes reserved generally may 
afterwards be placed on the day calendar, if reached in order oii the general 
calendar, on the application of either party to the judge at chainbers (provided 
two days* previous notice of such application be given to the adverse party) ; 
or, by the consent of the attorneys, filed with the clerk. 

Rule 20. 

PIdadlogs for Coart — Doty of Ittoraey as to» 

It shall be the duty of the attorney by whom the copy pleadings soaU be fur- 
nished for the use of the court, on a trial, to plainly designate on each pleading 
the part or pai*ts thereof admitted or controverted by the succeeding pleading. 

Rule 21. 

TerMs, at Wtiat Hoar Opraod. 

The General and Jury Terms for the trial of causes shaU, respectively, be 
ppened at 11 o'clock in the forenoon. 

Rule 22. 

Cases or Exceptions— How Presented for Settleaent. 

Cases or exceptions presented for settlement shall have plainly marked upon 
the proposed case or exceptions, and also upon the stenographer's minutes of the 
evidence, the parts to which the proposed amendments are applicable, together 
with the number of the amendment, and shall designate on the amendments 
those which are agreed to and those which are disagreed to. 



SPECIAL CALENDAR 

Rule 23. 

FletHions Defenses —Speeial Calendar ^Canses, bow pnt on — When Chilled— Post* 

ponenent 

In any action on contract, where there is reason to believe that the defense is 
interposed for delay, or that the trial will not occupy more than one hour, eithre 
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party may, upon a notice of four days, *pply at chambers to have the cause 
placed upon the special calendar for short causes, apd which -will be made up for 
the third Friday of the term. 

If the motion be granted, the order shall forthwith be delivered to the clerk, 
with a notice of the number of the cause on the genei*al calendar. 

If the trial be not concluded in one hour, it will be suspended, and the cause 
will thereupon be put at the foot of the general calendar, unless the presiding 
judge shall otherwise order. 

GENERAL RULES. 

Rule 24. 

BMd, Glyen by Asslgoee — F«ni, ete., •f* 

Every bond required to be given by an assignee, under the act of April 13, 
1860, respecting voluntary assignments for the benefit of creditors, must specify 
the place of residence of each surety named therein at the time of presenting it 
for approval; it must be accompanied by an affidavit showing the nominal value, 
and also the actual value of the property assigned ; and no bond will be hereafter 
approved until these requirements are complied with. No bond will be approved 
until the schedules of assets and liabilities shall have been filed, unless satisfactory 
proof, by affidavit, be produced, showing the i^eason of not filing the same. 

Rule 26. 
Bdml tr Vidertakteg— Hut be LegiUe. 

No bond or imdertaking will be allowed to be filed by the clerk of this court in 
his office, imless the same be legibly wiitten, and all interlineations or erasures 
therein duly noted as having been made before the execution thereof! 

Rule 26. 
Ipplkitiois to BcMlt Floes and Forfeited Kecogilzanees— Made at General Tem. 

All applications to this court to remit fines and forfeited recogpaizances, and to 
correct or discharge the dockets of liens and judgment entered upon recogni- 
zances, shall be made at the G^eneral Term. The applications shall be upon affi- 
davits and upon a notice of eight days to the district attorneys, and may be made 
returnable on any day of term during the sitting of the court. Pending such 
applications, a stay of proceedings upon any such judgment may be applied for 
at Special Tenn. 

RULES OP THE CX)URT OP COMMON PLEAS WITH 
REG-ARD TO INSOLVENT ASSIGNMENTS. 

(Adopted Obcbmbbb 12, 1878. To takb bffbct Januabt 1, 1879.) 

Doties of the Clerk. 

1. The clerk, in addition to the books now kept by hhn, shall provide a regis- 
ter and docket. 

In the register shall be entered in full every decree and final order made in 
these proceedings, according to date, and the docket shall contain a brief mem- 
orandum of each day's proceedings according to the respective titles. 

The register and docket shall be, at all times during coiui; hours, Gpea for pub- 
lic inspection. 
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2.. Each petition^ or order or decree^ filed, shall be indorsed with the day and 
date of such filing, and the papers in each case shall be kept in a file by them- 
selves. 

3. No paper shall be permitted to be taken off of the files of the court for any 
purpose, except on an order of the court. 

4. Every paper filed shall have a brief memorandum indorsed on the outside 
cover, showing the nature thereof. 

5. Copies of any and all papers in these proceedings shall be famished to any 
person applying for the same, upon the payment of the legal fees. 

Process* 

6. All process, citations, siunmons and subpoenas shall issue out of the courl^ 
under the seal thereof, and be tested by the clerk. 

Appearances. 

7. Any party may appear in these proceedings either in person or by attorney ; 
if by attorney the name of such attorney, with his place of business and resd- 
dence, shall be indorsed on each and every paper filed by him, and his name 
shall be entered in the docket. 

Schedules. 

8. The schedule of liabilities and assets required to be filed by the asedgnor or 
assignee shall fully and fairly state the nominal and actual value of the assets, 
and the cause for the difference, and a separate affidavit will be required which 
shall fully explain the cause of such difference. If required, the affidavits of 
disinterested experts as to such value must be famished. 

Sipting of. 

9. "Where there may be more than one sheet of paper necessary to contain the 
schedules, each page shall be signed by the person, or persons, verifying the 
same. The sheets of paper on which the schedules are written shall be securely 
fastened before the filing thereof, and shall be indorsed with the full name of the 
assignor and assignee, and, when filed by an attorney, shall also be indorsed with 
his name and business address. 

FUlBg hj Assigneo. 

10. Should the schedules be filed by the assignee, there must be a fall affidavit 
made by such . assignee and some disinterested expert, showing the nature and 
value of the property assigned. 

Nane a«d Resideoce. 

11. The name, residence, occupation, and place of bufdness of the assignor, 
and name and place of residence of the asedgnee, may be incorporated in the 
affidavit, or annexed to the schedules. 

Rccapitnlatlon* 

12. There shall be a recapitulation at the end of the schedules as follows : 
Debts and liabilities amount to $ . Assets nominally worth $ 

actually worth f . 

Coatingettt 

13. Ck>ntingent liabilities shall appear on a separate sheet of paper. 
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•f. 

14. Application to amend the echedalea shall be made by verified petition 
in which the amendments sought to be made shall appear in full, and snch 
amendments shall be verified in the same manner as the original schedules were 
verified. 



15. The bond shall be joint and several in form, and must comply with the 
requirements of section 812 of the Code of Civil Procedure* 

JuUicatlM •f SiretiM. 

16. The court may in its discretion require any surety to appear and justify. 

17. At least one of such sureties shall be a freeholder. If the penalty of the 
bond be twenty thousand dollars or over, it may be executed by two sureties 
justifying each in that sum, or by more than two sureties the amount of whose 
justification united is double the i)enalty of the bond. 

PrtTisloiaL 

18. The affidavit on which application is made for leave to file a provisional 
bond, must show fiilly and fairly the nature and extent of the property assigned, 
and good and sufficient reason must be shown why the schedules cannot be filed, 
and it must appear satisfELctorily to the court that a necesdty exists for the filing 
of such provisional bond, and for the purposes of this act the affidavit so filed 
shall be deemed a schedule of the assigned property until such time as the 
regular schedules shall be filed. 

. Upon the filing of the schedules the amount of the bond will be determined 
finally, and should the provisional bond already filed be deemed sufficient, an 
order will be granted making such bond as approved the final bond. 

Aadgaee. 

19. Every assignee shall keep full, exact and regular books of account of all 
receipts, payments and exi)enditures of money by him, which said books shall 
always, during business hours, be open to the inspection of any i)erson interested 
in the trust estate. 

20. In making sales at auction of personal property the assignee shall ^ve at 
least ten days' notice of the time and place of the sale and of the articles to be 
sold, by advertisement in one or more newspapers, and he shall give notice of the 
sale at auction of any real estate at least twenty days before such sale. Upon 
such sales the assignee shall sell by printed catalogue in parcels and shall file a 
copy of such catalogue, with the prices obtained for the goods sold, with his final 
account. 

21. When any notice is served on the creditors of the insolvent, pursuant to ^ 
the provisions of the statute, or these rules, by mail, every envelope containing 
such notice shall have ui)on it a direction to the postmaster at the place to which 
it is sent to return the same to the sender within ten days unless called for. Upon 
every application made to th% court upon such service an affidavit shall be pre- 
sented, showing whether any such notices have been returned. 

22. Upon an application made for a general citation, the assignee shall file with 
bis petition his account, with the vouchers. 

23. The asfiignee must file an account in all cases, which shall be referred Ibr 
esuuninaticm* 
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No discharge shall be granted an assignee who has not advertised for elaims 
pnrsaant to section 4 of the statute and the 80th rule. 

No discharge can be granted an assignee and his sureties in any case whether 
the creditors have been pidd or have released or have entered into composition or 
not, except in a regular proceeding for an accounting, under section 20 of the act 
commenced by petition for citation and citation thereon to all persons interested 
in the estate. 

SnMltited AMlgBM. 

24. Whenever an asagnee shall have been removed either on his own petition, 
orW the petition of any person interested in the estate; and another jierson ap- 
pointed as assignee in his place and stead, a certified copy of the order made on 
such petition shall be filed and recorded in the clerk's office of the county wherein 
the original assignment was recorded, ami the clerk of the county shall make 
such suitable entry on the margin of the record of the original assignment as 
will show the appointment of such substituted assignee, and the said certified 
copy of the order shall be attached to the original assignment, 

Au^mwt of Assignee. 

25. The account of the assigpiee shall be in the nature of a debit and credit 
statement ; he shall debit himself with the assets as shown in the schedules as 
ffled, and credit himself with any decrease as well as expenses. 

26. The statement of expenditures shall be fvM and complete, and the vouchers 
for all payments other than trivial expenses, shall be attached to the account. 

27. The affirmative on the acounting shall be with the assignee, and objections 
to the account may be presented to the referee in Writing, or be brought out on 
a cross-examination^ 

28. The testimony taken shaU be signed by the several witnesses, and at- 
tached to and filed with the report of the referee. 

Repert ef fteftree. 

29. The report of the referee shall show all the jurisdictional facts necessary to 
confer power on the court, such as the proper executing and acknowledging of 
the asfflgnment, the recording of the sam^, the filing of the schedules and bond, 
the advertiang for creditoi'S, the issuing of the citation, the presenting of the 
account, and where any items may be disallowed in the account of the asfflgnee, 
the same shall be fully set out in the rex>ort. 

Nttlce to Prcseit CltlM. 

30. A copy of the notice, or advertisement, requiring creditors to present their 
daims, and of the general citation to creditors must be mailed to each creditor 
whose name api)ears on the books of the assigpior, with the postage thereon pre- 
paid^ at least thirty days before the day specified in such advertisement or notice 
or dtation, and proof of such mailing must be required on the application for a 
final decree^ miless personal service thereof is made upon such creditors. 



Digitized by VjOOQIC 



RULES OF THE SURROGATE'S COURT 

% 

OP THB 

COXT»TY OP HBW 70RK. 

(Adoptbd Sbptbmbbr 1, 1880.) 



For the ptnpoee of facilitating and simplifying' the practice and proceedings in 
this court, and in furtherance of the requiremebts of the statutes relating thereto^ 
the surrogate hereby establishes and promulgates the following rules of said 
court: 

Rule I. 

A special motion calendar will be called on each Monday and Thursday, at 11 
o'clock, ▲. M., except during the months of July, August and first part of Sep- 
tember, when the motion calendar will be called but once a week, and then on 
Tuesdays, during the month of July and the first half of September, and no such 
calendar will be called during the month of August, 

Rule 2. 

The requisite proof to entitle a motion or proceeding to be entered fkpcm the 
motion calendar shall be fuimished to the clerk of this court, of the service of 
all orders, citations, sunmaons and other papers, on which motion or application 
shall be made at or before 1 o'clock on Saturday of each week, for the Monday 
calendar, and on Wednesday for the Thursday calendar, and on Monday for the 
Tuesday calendar ; and no case will be placed on said calendar where such proof 
of service shall not be so furnished, except on consent of the jMurties, or on motiooy 
after the first calling of the calendar. 

Rule 3* 

No mandate issued out of this court shall be deemed duly served, unless cc^ies 
of the petition or other paper or papers upon which they shall be issued, and 
upon which relief is sought, shall be served with th^n» except tiie following : 

1. Citation to attend probate. 

2. Citation on allegations to contest wills. 

3. Citation on application for administration. ^ 

4. Citation on final accounting. 

5. Citation to temporary administrator to account* 

6. Citation for administrator to give new sureties in plaee of sureties who 
apply to be released. 

7. Citation to temporaay administrator to mak« deposit. 

8. Citation on summons to executor to appear and quaMf^. 

16 
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9. Citation to the executor or administrator to file inventory. 

10. Order to show cause against sale, etc, of real estate. 

11. Why an account shall not be made on surrogate's motion. 

Rule 4« 

A person entkled by law to contest the probate of a last wiU and testament, who 
shall desii*e to do so, shall file a wrilfen apj^arance with the clerk of this court, 
together with a written and veiified an^wer, containing a concise statement of the 
grounds of his objection to such probate, and any facts he may allege, tending to 
show a want of jurisdiction of the Surrogate's Court to hear .such probate, and in 
case such jurisdiction shall be denied, or the right of any objecting party to 
appear and contest shall be questioned, the surrogate will first hear and pass 
upon the question of jurisdiction, or the status of the contestant, unless for the 
convenience of the parties or the court, the surrogate shall order otherwise. 

Rule 6. 

Wherever a |)etition shall be pi»esented pi^aying that the probate of a wiU be 
revoked under section 2647 of tlie^Code, the citation prayed for shall be issued 
and duly served upon the proper parties within thirty days after the presenta- 
tion of said petition, or the contest or proceedings for revocation shall be deemed 
abandoned, and the parties interested may enter an order dismissing the petition 
and allegations, and confirming the probate, unless, upon cause shown, the surro- 
gate shall enlarge the time for such service. 

Rule 6. 

Wherever a party shall put in issue oti proljate, the validity, constrtiction, or 
the effect of any disposition of personal property under section 2624 of the Code, 
if it shall appear to the surrogate that the persons interested in such construction 
are not before the court, he shall suspend the determination of such question until 
such persons shall be made parties ; and the executor named in the will shall not 
be held to represent the legatees therein for the purpose of such construction. 

Rule 7. 

Wherever persons not cited oh prebate shall appear in support of the will pro- 
pounded under section 2617 of the Code, such person shall not thereby become 
entitled to recover any costs on the prebate of said will, unless it shall appear to 
the satisfaction of the surrogate that the interest of said parties was not sufiUd- 
ently represented and prosecuted by the executor named in the will and his 
counseL * 

Rule 8. 

On any accounting by an executor, administrator, guardian or trustee which 
may be contested, any party interested, or a creditor desiring to contest the 
account, shall file specific objections thereto in writing, and serve a copy thereof 
upon the accounting party or upon his attorney, in case he shall have ap|)eared 
by attorney, within eight days after the filing of the account in the surrogate's 
oflOice, or within such further time as shall be allowed by the surrogate or 
ektei^ded by stipulation of the pai*ties, and the contest of such account shall be 
confined to the items or matter so objected to ; and if it shall appear to the satkn 
fSaction of the surrogate, by aflMavit or petition, that an examination of the 
accounting party wiQ.be necessary to enalde the contesting party to interpose his 
objections, such examination may be ordered by the surrogate for that purpose. 
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Rule 9. 

When a referee's report fihall be filed, together with the testhnonytakei^ before 
him, said report shall be confirmed as of conrse, unless exceptions thereto shall 
be filed by a creditor or party interested in the accounting or proceeding within 
eight days after a written notice of such filing and a copy of such report shall 
have been served upon the opposing party ; and in case exceptions shall be so 
filed, either party may bring on the hearing of said exceptions on eight days' 
notice, on any stated motion day of said Surrogate's Court 

Rule iO. 

All orders and decrees to be entered in litigated motions^ unless settled by con- 
sent, must be noticed for settlement, and a copy of the proposed order served at 
least one day before the same shall be presented for settlement at the sun'ogate's 
chambers, and all decrees to be entered in contested probate or accounting pro- 
ceedings shall be settled before said surrogrte, at his chambers, on two days' 
notice, and the service of a copy of the proposed decree ; and no such order or 
decree will- be signed in the absence of the opposing attorney imless proof or 
admisdon of such service shall be presented to the surrogate on such settlement. 

Rule I K 

No special guardian to represent the,interests of an infant in any proceeding in 
said Surrogute*s Court will be appointed on the nomination of a proponent or the 
accounting party, or their attorney, unless such nomination shall be accompanied 
by the written request of the infant, if over fourteen years of age, or its parent 
or near relative, if under that age, nor unless the consent of the proposed guardian 
shall contain a statement that he has no interest in the proceedings adverse to the 
infant. 

Rule 18. 

In any judicial accounting, wherein a special guardian shall be appointed to 
protect the interests of an infant x>arty to such accounting, no decree will be 
entered as upon default against such infant, but such decree shall only be so 
entered on the written report of the special guardian that he has care£ally exam- 
ined the account and finds it correct. 

Rule 1 3. 

Whenever a creditor or party interested shall petition for the payment of a 
claim, legacy or distributive share of an estate, or that an execution issue upon a 
judgment recovered against an executor or administrator of said estate^, and the 
representative thereof shall deny the existence of the claim oriight of the peti-; 
tioner to the legacy or distributive share, the surrogate will first hear and deter^ 
mine the question of the petitioner's status unless it shall appear to the satisfac- 
tion of the surrogate that the interests of the estiAe require an accounting by the 
vqmattsiatlve of the estate in the meantime, in which case such accounting may 
bttorderedl; and wtorcn^ersisKh petition shall contain an allegation that such 
executor or administrator has suffleient assets in hand applicable to the payment 
of such claim» legacy or distributive share or judgment, or stated proportion 
thereof, such allegation, in the absence of a denial thereof and a statement in 
general terms of the true amount of assets *in hand applicable thereto, shall be 
held sufficient evidence thereof, and only in case of such denial and, statement 
shall it be necessary to order an account or take other prqof. 
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Ruto 14. 

Whenever an infant interested in any proceeding insaid S or reg a te's Coaxtebt^ 
be represented by a general guardian no decree will be entered without appoint- 
ing a special guardian to r^resent said infant's interest therein* unless such 
general guardian shall file his appearance in writing with the clerk of said Sur- 
rogate's Court. 

Rule 16. 

7 No costs will be allowed to the petitioner who takes proceedings to compel the 
filing of an inventory by an executor or administrator, unless such executor or 
administrator shall have unreasonably delayed to make and file such in v-entory 
after having been duly requested to do so by or in behalf of the petitioner. 

Rule 16. 

All petitions and answers in this court, except as otherwise expressly prescribed 
by statute, shall be in writing and contain a plain and condse statement of the 
facts constituting the claim, objection or defense, and a demand of the decree, 
order or other relief to which the party supposes himsdf to be entitled^ which 
petition and answer are required to be verified. 

Rule 17. 

The deposit of securities for the payment of money belonging to an estate or 
fund, as provided in section 2595 of the Code of Ci\'il Procedure, for the purpose 
of reducing the bond of an executor, administrator or other trustee, shall, be 
made under the order of the surrogate in the 'Union Trust Company of the City 
of New York, subject to the order of the trustee, to be countersigned by the 
surrogate, and not otherwise. 

Rule IS. 

The respondent on any appeal from a deci'ee or order of this court may, within 
ten days after the filing oi the imdertaking required on such appeal, serve upon 
the attorney for the appellant a written notice that he excepts to the sufficiency 
of the sureties therein ; whereupon such sureties oi: others, in a new undertaking 
to the same effect, shall justify before the surrogate or his chief clerk on five 
days* notice of such justification, to be served upon the respondent's attorney, 
by appearing in person before said surrogate or chief clerk, and submit to an 
examination, on oath, on the part of the appeUent, touching his sufficiency ; and 
if such sureties shall be found sufficient, said surrogate or chief clerk will indorse 
an aUowai^ce thereof upon the undertaking or a copy thereof, and a notice of such 
allowance shall be served upon the attorney for the exceptant ; and the effeki of 
any failure to so justify and procure such allowance shall be to avoid the under- 
taking. 

Rule 10. 

"Wherever a bond with sureti^ shall be executed by an executor, administrator 
or other trastee, any person interested in the estate may apply to the sun*ogate 
for an order requiring the sui-eties in said bond to appear before him or his 
chief clerk, and submit to an examination under oath as to their sufficiency as 
such sureties ; and if it shall appear to the satisfaction of the surrogate that such 
examination is iiiecessary, he will make such order pi'esciibing the time and 
place whei*e such examination shall take place, a copy of which order shall be 
served upon such executor, administrator or trustee, at least ^ve days before 
the time fixed for such examination ; and if on such examination the surrogate or. 
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chief clerk shall be satisfied of the sufficiency of sach surety he will indorse his 
approval upon the bond, or a copy thereof; and in case such surety on such 
examination shall not» in the opinion of the surrogate or chief clerk, be sufficient, 
the surrogate will make an order requiring the substitution of new sureties, 
within five days after the service of a copy of said order upon the executor, 
administrator or trustee, or his attorney, if he shall have appeared on such 
examination by attorney. 

Rule HOii 

No document, petition, affidavit or paper will be considered on the determinar 
don of any motion by the surrogate, except such as shall bear the regular file 
mark of the surrogate, the clerk to the surrogate, or his chief clerk, except such 
fltj shall form a pai*t of the testimony, or documentary evidence, or exhibits before 
% referee, and then they must bear the mark as an exhibit of the referee. 

Riile.aL. . 

No records or papers on file in this court will be intrusted to the custody of 
ihe attorneys or parties except for the purpose of proper examiaation in the 
office where they are properly deposited ; and if any such document or papers 
shall be needed before any referee appointed by this court, the same shall be 
intrusted to a clerk or messenger of this court and delivei-ed to the referee, who 
shall execute a receipt therefor, and for their redelivery. 

Rule 28. 

The surrogate, on the written certificate of the person appointed under section 
2844 of the Code, to examine the inventory and accounts of guardians filed in said 
surrogate's oflice, that a general guardian has omitted to file such inventory or ac- 
counts, or the affidavit i-equired by section 2843, or that the interest of the ward 
requires that the guardian should render a more satisfactory inventory or account^ 
will make an order requiring the guardian to supply the deficiency ; and where 
it shall appear by the certificate of said person that the guardian has failed to 
comply with such order within three months after its due service upon him, or 
that there is reason to believe that sufficient cause exists for the guardian's re- 
moval, the surrogate wiU appoint a spedal guardian of the ward for the purpose 
ci filing a petition in his behalf and prosecuting the neeeesaa^y proeeedingB tor 
the removal of such guardian. 

Rule 23. 

Whenever a party to a decree shall deem himself entitled to costs, the same 
will be conskiei-ed and determined by the surrogate on two days' notice of ad- 
justment to be served upon the opposing party, with the items of costs and dis- 
bursements to which the party may deem himself entitied at the time of the 
settlement of the decree, which disbursements shall be duly verified both as to 
their amount and necessity, and at the same time and on like notice, the surro- 
gate wiU pass upon any additional aJlowanc^e to be made to an executor, adminis- 
trator, guardian or testamentary trustee upon a judicial settlement of his account; 
which notice of adjustment and allowance shall be accompanied by an affidavit 
setting forth the number of days which the trial or hearing necessarily occupied, 
together with the lime so occupied for preparing an account for settlement and 
for the trial, and in case such trial shall have been had before a referee, the time 
necessarily occupied in such trial before him may be shown by a certificate of 
such referee, which affidavit of disbursements, time 6t trial and preparing account, 
and for trial may be controverted by affidavit. 



Digitized by VjOOQIC 



SPECIAL RULES 



MAMNE COURT OP THE CITY OP NEW YORK. 



Iir Gbkbral Tbrm, December 2, 1880. 
Ordered^ That tlie following' special rules shall commence and take effect on 
the first day of Janaaty, 1881 : 

GENERAL TTiWMB. 

Rule I- 
Whei Held. 

There shall be a Qeneral Term of the court held on the last Monday of January, 
February, March, April, May, September, October, November, and the third 
Monday of December, and terminating^ on the Friday thereafter, unless further 
extended by the Judges holding the term. 

Rules. 

Argiacit ait deiend Term* < 

No counsel Bhall occupy more than fifteen minutes in argning an appeal frongi 
an order, and no more than thirty minutes in arguing an appeal ^m a Judg- 
ment, nnlesB by permission of the court. 

Rule 3. 

Papen Vpti Appeal* 

On appeals from judgments and orders the appeal book shall be planted as 
prescribed by the rules of the Supreme Court, and shall contain the opinion of 
the Judge below, or the reasons given for the decision filed or indorsed by him 
upon the papers ; and if there be no opinion or reasons given and filed, that shall 
be made to appear by certificate of the clerk of this court. 

The appellant shall serve upon the. attorney of the adv^jrs^ party/ at least fiv^ 
days before the first day of the term, three printed copies of said papers. In 
cajse the appellant omits to ftimish to the adverse party the number of copiea of 
the papers specified,, that party shall be entitled to move, on affidavit and three 
days* notice of motion, for the earliest practicable day in term that the cause be 
stricken from the calendar^ and that the Judgment or order appealed from be 
affirmed with costs. 
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Rule 4. 
Bctin to the CtwMm Picas* 

In case of aa appeal from a judgment of the G^eral Term of this court to that 
of the Court of Common Pleas, copies of the opinions filed by the judges by whom 
such appeal is decided shall, in all cases, be annexed to and form part of the 
return upon such apx)eaL > 

rui^'b. 

Appeals from orders shall be heard upon printed papers, consisting of copies 
certified by the clerk of this court, of all the pax)ers used on the motion and 
recited in the order as entered on said motion, the opinion or decision of the 
court below as provided by Rule 3, the order appealed from and the nodce of 
api)eal. 

Rule 6. 

Al^feals frMi Orders — flew fleard. 

Appeals shall be heard in the order of time when the appeal was taken, which 
shall be specified on the note of issue. A separate calendar will be made for 
appeals from non-enumerated orders, a^id those will be entitled to be first heard. 

Rule 7. 
Hetes tf issie ftr Geaerat T^m. 

Notes of issue must speiJify the name of the judge from whose order or judg- 
ment the appeal is taken, and, if the action shall have been tried by a referee, 
that fact shall be stated. The clerk shall spiecify on the General Term calendar 
by which of the judges said cause was tried, airid, if it shall have been tried by 
a referee, shall state the fact. Such note of issue shall be filed with the clerk at 
least five days before the day in term for which the cause is noticed for argument. 

Rule 8, 
Case aad Exceptlens — Flllag tf. 

No case or exceptions of the appeal shall hereafter be filed by the clerk of this 
court, unless it is so ordered by the judge or referee who tried the cause ; nor 
shall any case or exceptions be ordered to be filed until they are engrossed or 
printed after their settlement, and include the pax)ers and exhibits required to 
be inserted therein. 

Rule O. 
Cases and Exeefitlens— Form of, for Settleaeit 

Cases, or exceptions, presented to the judge or referee for settlement, shall 
have plainly marked upon the margin of the proposed case, or exceptions, and 
also on the stenographer's minutes of the evidence, the parts which relate to the 
proposed amendments, together with the number of each proposed amendment. 

Rule iO. 
Cues aad Petats to W DeHfered tt Clerk. 

In all cases the parties shall^ deliver eight copies of the printed papers and 
points to the clerk of the (General Term, at the commencement of the argument, 
which printed case shall contain 4he certificate of the clerk that the case has beea 
duly filed ux)on the order of the judge or referee who Ixied the cause. 
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TRLAIi TERMS. 

Rule II- ^ 

Trial Tenn. 

Each and every Trial Term shall begin on the first Monday of the month for 
which it is assigned, and may be continued until and including the Friday pre- j 
ceding the firat Monday of the ensmng month. No Trial Term shall be held 
during the months of July and August, exc^t as hereinafter prescribed. The 
judge assigned to the Special Term during the months of July and August, with ^ 
a jury t)r without, .whei'e none is required by the parties, may try what are I 
denominated by law in this com*t ** marine cases," or any othet* case in which the ' 
defendant may, by order of a judge of this court, in the action, be actually con- 
fined in jail and unable to furnish bail, and wh^i the circumstances of the case 
are, in the judgment of said judge, such as to demand a speedy trial in j^urther- 
ance of justice and in the cases aforesaid,, the judge assigned to the Special^erm 
during those months may hold Trial Term in that braooh of the coui*t. 

Rule 12. 

Special Calea4ar— Where, DefMM Is laterpMed forPdaj. 

In actions on contract, where there is proof that the defense is interposed for 
the purpose of delay, and the trial will not occupy more than one hour, and in 
all cases entitled to preference by section 791 of the C!ode, the plaintiff may, by 
motion at a Special .Term, on a notice of four days, have the issue placed upon a 
special calendar for trial, serving with such notice any affidavits or papers he 
may wish to use on the motion which have not already been sei*ved, and such 
cause may be so advanced for trial in the discretion of the judge. If the motion 
be granted, the cause will be entered on the special calendar to be made by the 
clerk on receiving a note of the issue, which shall specify the number of the 
cause on the general calendar, and the date of the order directing it to be 
advanced to such special calendar. The notes of issue must be filed with the 
clerk four days before the day on which the cause shall be so entered. The 
special calendar shall be called on each Friday in each jury term, in each .trial 
part, and if the trial of the cause shall occupy more than one hour, the trial. may 
be suspended at the discretion of the com*t, and the cause shall go to the foot of 
Ifibe ^neral calendar at that time. 

Rule 13. 

Acttaas TransfbiTed frtm otber Ctirtfl. 

iBifcOtions transferred to this court by consent from other courts of record, the 
^partyfiKng the order of transfer shall file with the clerk of this court engrossed 
'coxnes (cff ihe summons and pleadings in such action, or the clerk shall not enter 
the cause on -She trial calendar if the copies, as presented to him, are not cleai*ly 
;aind l!lqgBl% ^anfLtten. 

Rule 14. < 

Yleadlags FanlslMd ta Caart— Daty af Atlaniay. 

ltdAiaai%eKhe4utyof tthe attorney, by whom^the copy of the pleadings shall 
Ibe fmrii^ed im* tthe tuae of the court on a trial, to plainly designate on each 
-f^eading the ^'Hfcn* parts thereof which are claimed to be admitted or contro- 
^Rfit*led by "the araecee^ngpleadix^ 
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Rule 15. 

Cmm !■ Wllch a New Trial Is Ordered ¥y kfpOMtemaU 

In Hen of the pleadings, in actions wherein a new trial is g^nted, the party 
moving the case for trial must furnish the judge with a printed copy of the appeal 
book, and a copy of the opnion of the appellate court on whose order the caaic^ 
is remanded for the new trial 

MAHTWE CASES — PRACTICE IN. 

-* ■ '* • 

Rule 1^6, 

Hariae Cases— Practtee fat. 

Ifarine cases must be conunenced (under the Code) by summons, and if the 
plaintiff applies for an order dl arrest to acc(Hnpany the summons, it must be in 
the form and to the effect required by section 8178. The pleadings may be oral 
or in writing ; if oral the clerk must enter the substance thereof in the minutes* 
If a jury be demanded, the judge presiding at chambers may, in his discretion, 
transmit the action to any one of the Trial Terms for trial there, or he may cause 
to be empanelled a jury for the purx)06e, and try the cause at chambers, and said 
tribunal is hereby declared to be a Trial Term for the special purpose of consid- 
ering and determining such cases. 

Rule 17. 
Jwrlsdlctlea la Hariae Cases. 

As a rule, torts com9iitted on board a foreign ship on the high seas, must be 
considered as having occurred within the territorial limits of the foreign nation 
to which the vessel belongs, and the parties having the ship's equipage, though 
actually here, can, in law, be considered remaining within the foreign jurisdic- 
tion. In such a case, the couii; having a discretion to exercise the power, have 
decided to decline jurisdiction, unless it is made to appear either — F^iM, that 
the plaintiff or defendant has been regularly discharged from his ship by compe- 
tent authority; or — Second, that either of the parties is a resident or citizen of 
the United States. In the excepted cases only will process be allowed. 

SFECIAIi TERM. ' 

Rule 18. 

Special Term. 

The judge assigned to the Special Term, shall also attend to the chambers 
business dming the prescribed term for which he may be assigned by the court. 
All issues of law arising upon demurrer shall be heard and determined at Special 
Term, and may be brought on for argument without filing a note of issue fbr a 
calendar and upon mere notice of argument. 



OALENSAR-^FRACTICE. 

Rule 19. 

Ciilendar— Praetlee. 

Actions marked down upon the day calendar will be considered reserved gen- 
erally, and like cauaee ao marked will not again appear upon the day calendaxv 
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except by consent of the respective attomeTs, or upon an application to the Jadge 
presiding at Special Term upon two days' notice. 

. -Actions in which new trials are entered most be re-notlced fo^ trials azid vfOl, 
upon special application to the judge presiding at Special Term, and upon two 
days' notice of motion, be set down for a day to be named by said judge without 
filing any new note of issue. 

Rule 20. 
Fees Paid to the Clerk not RetmaUe. 

Fees pdd ui)on filing notes of issue are, as soon as they reach the hands of the 
clerk, in the constructive possession of the city of New York, and it is made the 
official duty of the clerk to pay them, with other lawful fees collected by virtue 
of his office, into the city treasury. The statute requiring the payment of these 
fees in advance contains no authority for their return in case of the diaeontinu* 
anpe af the action before triaL 

Rule 21. 

gf^edal Eales Cmicanilig the Dntles aad OUIgatlMU of the Clerk of the Martao Coot 

of the City of Hew York. 

1. The clerR, on assuming office, shall nutke and file in duplicate his oath of 
office ; one of which duplicates shall be filed in the office of the mayor of the city 
of New York, the other in the clerk's office of this court, and give a bond as now 
prescribed bylaw. 

2. The clerk, or in his absence the deputy, shall make statements in writing, 
duly verified by his oath, of all moneys I'eceived for fees or otherwise by him as 
said clerk, and shall pay into the finance department of the city of New York all 
such money so received by him for the use of or belonging to the city, as 
required by law ; and these acts shall be done once in each and every month, 
and a duplicate of such statements in writing, also duly verified, shall be at the 
satae time delivered to the chief justice of this court, or, in his absence, to the 
justice then presiding at the Special Tertn ; to be accompanied by a voucher 
from the said finance department, showing that such money has been actually 
80 paid over after the auditing and approval of the monthly statement by that 
department. All other money hereafter recdved or deposited in this court in 
any action or proceeding, and not belonging to the city of New York, shall, with- 
out delay, be specially deposited in the United States Trust Company, to the 
credit of the Marine Court 6f the city of New York, and the particular matter to 
which each deposit relates particulariy indicated on the certificate of such deposit. 

8. On the last Monday in each and every month the clerk, or, in his absence, 
the deputy clerk, shall make a full statement, in writing, dtdy verified by his 
oath, of all money paid into tile court and received by him during the preceding 
month by and within the scope of his official capacity, and which are not included 
in the sidd monthly statements so made to the finance department, and this shaU 
show in detail in what action or proceeding the money has been received, what 
amounts of the money have been paid over and to whom, and when and upon 
whose order the same was paid over, and it shall show by vouchers that such 
of the money yet retained in the custody of the court is on deporat in the said 
United States Trust Company. Such stJEitements shall be delivered to the justice 
then presicting at the General Term, and during those montha fbr which no 
General Term is appointed, then to ti&ejuatioe presiding at the Special Teitik 
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• 4. No money deposited in any action or in any proceeding* into the custody of 
the court shall be paid out of said custody but on the written order of one of the 
justices of this court, countersigned by the clerk, or, in his absence, by the deputy 

Wvmu Evtos A1br«gato4. 

All rules heretofore adopted are hereby annulled. 

By the court 
^ N«w YoBK City Hall. • — JOHN SAVAGE, 
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SPECIAL RULES 



Superior Court of Buffalo. 



SPECIAL TERMS. 

When Held. 

A Special Term for the transactioii of all civil business, except the hearing of 
demun*ers and the trial of issues of fact, will be held at the chambers of this 
court on every day at 9 J A. m., on which a coUrt can be lawfully held, except 
during the month of August. 

Issies of Fftct Triable \y Coirt— What IHiy NoafMl For. 

Issues of fact, triable by the court, may be noticed for and brought on to trial 
at a Special Term, appointed to be held on the first Monday of any month in 
which a Tidal Term is, not appointed to be held. 

Calendar— Whei FmlslMd. 

The clerk shall furnish the judge designated to hold a Special Term with a 
calendar of the issues of fact noticed for trial at such term, at least three days 
before the day for which they are noticed. 

Mttioiis — Where Made. 

Motions relating* to a cause on the calendar of a Trial Term must, after the 
conunencement of such tenn, be made at the Trial Term. All other motions, 
except such as ai*e required to be made at the General Term, must be made at a 
Special Term. 

Baslness Procedare. 

The business noticed for a Special Term may be continued from time to time. 

Jistices at Chamhenu 

The judge designated to hold a Special Term will attend to chamber bu^ness. 

Adiommeiit tf Chanher BnslaesB. 

If no judge shall be at chambers at 11 o'clock a. m., to hold the Special Term 
and attend to chamber business, all matters noticed for such morning shall stand 
over from morning to morning until a judge shall attend. 



I 
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GENERAL TERM. 
V«ti« tfbsM fir — What to CMtata. 

Notes of ifisue for the (General Term, in addition to what they are now required 
to contain, shall state whether the case is before the General Term on demmTer, 
on appeal from a justice's conrt, or from a judgment entei<ed upon the report of 
a referee, or from the decision of one of the judges of this court, naming him. 

What Entry U he Hadto #■ Cal«i4ar— Case, Whea Pat •■• 

The clerk shall enter such information on the calendar, and sh^U not pat any 
case on the calendar miless the note of issue contain such statement. 

Cams aad Potats— Cajoles fhr Clerk* 

The party whose duty it is to furnish the court with printed papers and points, 
shall deliver one copy thereof to the clerk, who shall deposit the same in the law 
library of the eighth judicial district. 

Briefs aa ArgaaMat. 

At the time of the argument of any appeal from a judgment rendered by a 
court of a justice of the peace, each party shall furnish a written brief or points 
to each of the judges who shall hear the argument. 

RULES FOR THE TRIAL TERMS. 

Rule I. 

J)ay Caleadar. 

The first tea causes upon the general calendar, to be tried by a jury, will con- 
stitute the day calendar for the first day of the term. On the first day of the 
court the gen^^ calendar will be called for the purpose of making a day cal- 
endar of not less than ten causes for the day calendar of the next day. And on 
each day after the first day the general calendar will be called at such hour as 
the judge holding the term shall think convenient, for the purpose of making a 
day calendar of at least ten causes for the next succeeding day. 

Rule 2. 
Caases, Whea Disarfssed aad Passed. 

No cause not ready for trial will be placed upon the day calendar, and causes 
not moved when they are called upon the general calendar may be dismissed 
upon the production and filing of the proper proof for that purpose. If not dis- 
missed, or reserved for a future day, such cause viiU. be passed for the term. 

Rule 3. 

EeserratlMi tf Caases to Fatare Day — Whea Allawad. 

No cause will be set down or reserved for a future day, unless some special 
reasons shall be shown, indicating the necessity or propriety of reserving or set- 
ting it down for a future day, and then only when reasonable diligence shall have * 
been obsenrecf in preparing the same for triaL 

Rule 4. 

Coadaaaace of Caases oa Sahseqaeat Day Caleadar* 

When causes are placed upon the day calendar, they will retain ihe&r places 
upon the same nntil they are tried, or otherwise diq>osed of. 
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INDEX TO COURT OF APPEALS RULES, 



[The rtferencea to the notes a/re in Itai^^'l 



A. 

PAGB. 

ADMISSION — Of attorneys and counsellors. • 32 e^ ««g. 

AFFIRBiIANOIl — By default — i*emittltur to be stayed 28 

Notice of affirmance to appellant 28 

AIOENDMBNTS*— Of jvdgment^'powfsr of court below to make, pending 

the appeal T 

Of record — after writ of error brought — mnist he in C(mrt heUnjo. 7 

Of record in court heUm^ after appeal^ by a court composed ofoVwr 

pLStices .....' 7 

Cf record— in appellate covH — of ter amendment below 8 

Mseretion in Court of AjypecUSf to alUnD the appellant to apply to court 

below for an atnen^dment 8 

Power of the General Term to send case to court below, for a resettlement, . 8 

Trial before a r^eree 8 

Power of Qeneral Term to amend record, by stating that reveresal was on 

a question of fact* , 8 

Of ca>se^- after return made^ cause must be returned to court beU/m . . . ui . 8 
^tay of jfudgment to allow amendment below, where the facts are badly 

presented, allowed 8 

JStay of argument to allow proper exceptions to be inserted 8 

Immaterial defect cured in Court of Appeals 9 

Amending pleading ,. . . . 9 

AmendAivent striking out the name of one d^endant, 9 

Ainendment of complaint after appeal^— variarux corrected in Court of 

Appeals 9 

Insertion/of allegation in complaint. i 9 

Extent of the power of appellate court to alter the record* ... ^ 9 

Power of amendment, except as to fonn doubted 9 

Amendment granted only on notice andterms,,,, ...'. .... 9 

Original dateof filing, not affected by amendments 9 

Of returii — dale of filing not affected by ,. ,, 6 

Return withdrawn for ainendment .... ...... 8 

Of tmdertalcing — motion for, where to be made •.......'............... 17 

Of remittitur, {8ee Rbmittitue.) 
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240 INDEX. 

PAGK. 

AFPBAL— Counsel limited to two hoars • 25 

On appeals from ordei's, to thh'ty minutes » 25 

Return to Court of Appeals on appeal — what to consist of 4 

Dismissed because of failure of appellant to file return 6 

Under the Code, and from decree in chancery — identical 10 

When perfected 14 

Case — to be served within forty days from what time 14 

JHemisedl of, motion for failure to JUe return — affidavit on^^what it 

miigt contain 17 

On what the inotion may he baeed 17 

JHsmiesal of, before the return is filed 6 

Order of disinissaZ — wTien proper 15 

JFrom orders^ heard as motions 17 

Heview of illegal assessments. (See Illegal Assbssmbnts.) 
(See Attokitet.) 

APPSLLANT — To serve copies of case 14 

Effect of his default 14 

To file i-eturn , 6 

Effect of his omission to do so 6 

To make a case 10 

ARQUBSENT — Pi*oof of service of notice of^ to be filed with the derk. . . 30 

^ Only one counsel to be heard on each side 16 

{/See Rbabguubnt.) 

ATTORHBYS — Admission of 32 etseq. 

In court below, to act in Court of Appeals 9 

WTien an attorney's employment wnder his retainer ceases 9 

Attomeifs authority — continuance of 10 

Continues till judgment is perfected 10 

Terminates on entry of judg^nent 10 

Terminates on the death of his client 10 

Appeal — new attorneys on — without order of the court 10 

Death of 10 

Btay^ of proceedings for thirty days — notice to appoint attorney 10 

Respondent has the same remtsdy as the appdlant 10 

C. 

OAZ2NDAR — Clerk not to enter cause on, unlH proof of service of notice 

of argfument has been filed with him ... * 80 

For the day — effect of cause being* passed 24 

Causes may be exchanged 25 

Causes may be struck from 25 

Preferred causes, what are 25 

Putting cases on, after it is made. 16 

Ciiminal cases preferred on 16 

And exchange causes— duty of clerk as to 25 

Preference on, of appeals to review illegal etssessments 28 

Cf actions against corporations on evidences of debt for the dbsolvte 

payment of money 28 

Preference cf certain actions by the peopls 26 

Of criminal actions » 96 
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OAXiBNDAR — Contintied : paob. 

Among eivU adions • • •••• •«••«• •«•«•••••• 26 

In niaTidaimus or proMbition •• .••*•• 27 

TVhen an order it fteoeasary 28 

WTien cause passed, how placed nponthe calendar 28 

Note of iastbe to state i4me when passed., 28 

/Second appeal — Place of cause en ealendair. 2 

Power of the court owT its calendar..^ 2 

Deranging calendar — motUm tending to-^not allowed on d^utt 2 

Postponement of argvanents — Allowed only in cases mentioned in rules, 3 

Jkaih qf respondent 8 

Engagement in another court — no ground for putting off argwnent, 8 

Pbr the purpose of aUowingan application to be made for an amend' ' 

ment 8 

A]^f>ecd from order — entered on non-enumerated motion — ease must be 

put on calendar 8 

Appeals — froin what orders may be heard as motions .^. . . 3 

OASB — Appellant to serve copies of 14 

Effect of his defiwlt 14 

Submission on printed argamente^- wlien it may be done 16 

To be made by the apx)ellant 10 

Itsform, etc 10 

Copies of, for the court and adverse party 15 

Disposition of cases and points by derk l5 

To be serced within forty days fromwhat time 14 

J^%ndings need not be stated in 11 

Bbwinade part of the appeal papers 11 

In CotBrt of Appeals same as below, 11 

WTien imperfect -^remedy cf respondent * 11 

CoTitainlng matter foreign to the case on appeal 11 

Books — ejection to reading of, to jury — part read must be contain^ 

incase 11 

WUhovt findings of fact or eocceptions — modifi,cation of judgment 

below by General Term — right to review 11 

In what eases the court will supply findings of fact from the evidence. ... 12 
Statement of facts by Chneral Tmn — the only facts considered on the 

appeal 12 

Btatement of f axis by Qenend Term — neceesary for review in Court of 

Appeals 12 

Question of fact — new trial granted on — case must show 12 

Opinion — how far the order appealed from may be qualified by the 

opinion .' 112 

Ai^)ellate court cannot conader tiie opinion of the court below 12 

When it will be considered • 12 

Opinion of referee not printed .... 12 

Opinion below — when consulted for explanation of order appealed from, 12 

Order reversing^ judgment, if made on question of facft, must so state. . . 13 

FkietmustbefouThd, or eoThclueively proved 13 

Poindings — contradiction between those in referees reports and those 

as settled in the case,.: 13 

ihwmt ig ^U m astofhe •Cfenerdl Term having considered Wefsbet^ 13 

16 
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242 INDEX, 

OA8ZZ — Continued : pagb. 

/Settlement of case — relative power of Court of Appeals and couH below 

with respect to 13 

Resettlement of case — power of Court of Appeals to suspend judg- 

meTtttoenableparty to apply for 13 

Resettlement of bill of exceptions — ai /Special Term — pending appeal 

in Court of Appeals-^ not necessary to apply to Cowrt of Appeals, 13 

After argument and judgment it is too UUe to alter 13 

/Stenographer's minvies — v>se of cond&inned. 14 

And points to be printed 14 

Mode of printing ' 14 

(/S^eeRBTUBN.) 

OLCRE — Duty of, as to exclianged causes and calendar 25 

iNot to enter cause on calendar until proof of service of notice of argu- 
ment has been filed with him 30 

OOBPOBATlOn — IndebtedTiess of —not affected by Code, ^ 411 28 

Insurance policy — suit on, not covered by2M, /S., 459, $ 11. 28 

** JSvidence of debt for the absolute payment of iiumeyJ** 28 

Policy of insurance not " evidence of a debt for the absolute payment of 

money.** 28 

What is not an obligation for the absolute payment of wjoivey 28 

Actious to which New York city is a party » 29 

Preference on calendar, of certain anions against the city of New York, 28 

COSTS — Entry of judgment, in court below — costs — how adjusted 20 

Judgment including costs, entered ex parte— irregular only astothe costs, 21 

AdjustmeTvt of, by court below, if clerk cannot 21 

On reversal of interlocutory order — luxw adjusted 21 

Cannot be added by the Supreme Court to a judgment entered on a remit- 

titwr 21 

' Court of Appeals may correct as to costs after filing ♦ 21 

In judgment entered on remittitur 20, 21 

OOUNSXSIiIiORS — Admission of ^2 et seq, 

COUNSEL— Limited to two hours 25 

To thirty minutes on appeals fix)m orders 25 

Only one to be heard on each side 16 

COURT OF APPZSALS— Cannot affirm a judgment as to one part, and 

order a new trial as to anotTier 19 

CBIMINAIi OASES — Preferred on calendar 16 

Reversal by dtfault— not allowed , 29 

t). 

DBATH^OF ATTORNZnr. (See Attornby.) 

DAT OAIiESNDAR — Call — effect of case being passed on 24 

Practice as to , 2 

Causes may be exchanged 25 

Causes may be struck from calendar. ,.1 25 

DZIFAULT — Affirmance by — remittitur to be stayed 23 

Notice of affirmance to apx)ellant 23 

Judgment of reversal by — not allowed 29 

Of appellant in filing retuini, effect of 6 

Onmotion — order granted •••••• •• %•••• 17 
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"OEPAJTUC^ Continued: page. 

, Object of Mule 21 29 

Of appellant — failure to appear or svJbmit points — judgment affirmed, 29 

Opening of 29 

JReversal by —Mule lb applies to 23-29 

In criminal case — nvt allowed by default 29 

Opening of upon what terms 23 

Motion to open, after filing of remittitur in cawrt. below — too late 23 

Inservin>g case — when party relieved from 15 

Excuse 15 

In serving, when party relieved from 15 

(^ect of rule as to 29 

DTSMTSSATi — Of appeal, because of appellant's failure to file retui*n 6 

Cf appeal, motion for — affidavit on, what it must contain 17 

On what the motion may be based 17 

Of appeal b^ore the return is fled 6 

Order of, when proper 15 

E. 
SNIiAROING TIMB — Conrt or judge may enlarge the time for doing 

any act 23 

SXCHANGXID OAU8ES— Duty of clerk as to 25 

SXOBPnONS — Nwmenms eocceptions — duty of counsel 15 

Waiver of 16 

F. 

FACTS — To be stated on points 16 

Discnssion on questions of fact 16 

Statement of — necessary for a review 12 

Qaestionofin Court of Appeals 12, 13 

FILING — Return — effect of appellant's neglect 6 

I>ate cf filing return, not affected by an amendment 6 

FINDINGS— Need not be stcted in the case 11 

How unade part of the appeal papers 11 

FURTHEB RETURN— May be ordered 7 

G. • 

GUARDIAN — Ad litem,, in conrif'below, to act in Conrt of Appeals. 1 9 

H. 

HTI AHTNG— Only one counsel to be heard on each side 16 

L 

IX.Z.BGAI. ASSBSSBSBNTS 28 

nOPBRFBOT RETURN* {See RBTUBjf, Impbbfbct.) 

J. 

JUDCWSNT — Of reversal by defiinlt — not allowed 29 

No judgment can be entered on a remittitur of an order reversing an 

an interlocutory order • 21 

Irregularity of order of appellate court — not a ground for vacatiTtg the 

judgment entered on the remittitur 21 
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JpnOrMEVrr — Continued : fagv. 

For^mqf judfftnent upon a remittUur given.. < 21 

(MremUtitti^notaffectedbyrea9(m8 assigned in iMo^^ •••• 20 

Not appealable • • •••••••• 23 

JtTRISDIOnON— Of canise, when the Court of Appeals loses it 19 

When the court below acquires it * 20 

M. 

MOnON — For reargfument to be submitted on notice 80 

Bnefs, on what to contain 80 

When heard 16 

Papers to be entitled in appellate court 17 

Motio7i to atnend undertaking — v^iere to be made 17 

-Fbr dismissal of appeal. — affidavit on — what it must contain 17 

On what it may he based 17 

/Security — rejuired on an appeal which may be heard as a motion 17 

Appeals from orders — what appeals may be heard as motions 17 

For reargument, (See Rbarqumbnt^) 

MGDJFWA^OIX — Of order enlarging time to do any act 23 

N. 

KSW YGBM. Om — Actions in whicA it is a patty — not efiOtled to a 

preference, 29 

NOnOB OP AROUMBNT— Pi-oof of service of, to be filed with the 

derk 30 

0. 

ORDIEjR — Enlarging time to do any act — who may revoke It •• . . « 23 

Return on appeal ffotn *... 4 

Appeals fro^iif heard as motions 17 

ORDER OP iasmiBIBAI^--Whenpr(yper 15 

OPINION — In coui*t below, to be included in the case 10 

In court beUntof how far considered 12 

^A^P^JEtB'-' On matUm-^ to be entitled in appeiUate court ....••••••••• 17 

POINTS — Copies of, for the court and adverse party 15 

Disposition of cases and points by clerk 15 

And case^ to be printed *. •••• •••••. If 

Mode of printing 14 

Facts to be stated on 16 

Discussion on questions of £act« .«« . •••• ••••«. 16 

Meaning of the word 16 

Numerous exceptions — duty of cotinsel 16 

Waiver of exceptions^ when not stated in points or argued 16 

PRAOnOB — As to calendar, {See Calendar.) 

PREPBRBKOB — Of criminal cases on calendar .^. 16 

Oncalendar ...r 26 

PRBPBRRBD OAXJSBS^ What are^review of iUegal assesameut 25 

Indeittednessof corporations. ...*,. ...... .......... 28 
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Q. 

FAGB. 

qifmBTSOXmOP TAOr-^InCmrtefA^pealg. 1% 13 

E; 

RiBARGXnidEn^— Molicma fen*, td be sabijQitted oql notice ..»••. 80 

Briefs on, wliat to contain • . . 80 

On u^t pajpen reargwnjent to be heard *.. 19 

Motion for — uponwhat papers irutde,. .,., ..»..► ., 30 

Failure to discuss distinction,^ claimed between principal case ami a 

former decision , 30 

Points not raised on fonner arguments 30 

Not allowed to decide questions arising in ^her suUs*,. 30 

WJiat will not jtLstify an application .. ...,, ,,.. ..v. .... 80^ 

After filing of remittitur in covH below. . » 81 

When jurisdiction to entertain lost «.*. ••• 31 

As to v^iat is a filing in the court below...., 31 

/Stay gTwnted by court below soetsto allow motion for a re-argmnsnl. . 19, 31 

In Court of Appeals — on what papers to be heard. ^ 19 

RjdMi'iTil'UJbl — Contents of «— to be sealed and signed ...... 17 

Staying the filing of 24 

(/See Stay.) 

Flliny in violation of order — na filing. 24 

When it should be issued, and sent to court beUrw 18 

Whalit may direct 18 

Dismissal of an appeal ^^avlJumzes a remittitur., 18 

Amendment — of remittitur not proper after it has been filed in the 

court below 18 

Meinedyfor error in the substance of thejudgmejU remitted — trregu- 

larities — how cured ; 18 

Return of, to appellate court — must be on suggestion of appellate 

court 18 

Inferior trihunal — cannot remand cause to the appellate court, without 

its assent 18 

Hetum to appellate court — what must be shown to procure it 18 

Return to court remitting Vie judg^nent — request thertf<fr, how to be 

made , 18 

Not corrected upon extrinsic evidence ; ; 19 

Wlien Court of Appeals loses jurisdiction of the case 19 

JPIling in court below — what is 19 

Mere filing of, v)ith clerk of court below, does not authorize any pro- 
ceedings thereon 19 

.PUin^g in violation of order — no filing 19 

J3x parte order, correcting refinittitur ets to costs. 19 

Decision of Court of Appeals may be correct/ed after remittitur is filed 

in Court below 19 

Appeal dismissed for non-service of papers — n^ re-imtated after re- 
mittitur is filed , 19 

Stay granted by court below so as to allc(w a motUm for a re-a/rgwment... 19 

Meargwment in Court of Appeals — on what papers to be heard.- 19 
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BBBOTTn^UR — CorUinued: paob. 

The Cowrt of Appeals cannot affirm a Judgment as to ovs part, and order 

new trial as to another 19^ 

After issuing and before filing of — Ckmri beUno acquires jfwrisdiction of 

caiise 20 

Not filed — will sustain a new trial \ 20 

Not formally adopted by court below — subsequent appeals not affected 

thereby 20 

j Judgment — not affected by reasons assigned in opinion 20 

I Hemittitur conclusive evidence that an appeal was taken 20 

Finding of a referee that a remittitur was filed, is conclusive, 20 

Motion for reargument after filing of, in court below. 31 

Whal is a filing of, in the court behm 31 

(See Costs; Judgment; Rbstitdtiok.) 

JSCB&nTUTlOia ^ By court bel(yw 21 

Cannot be er^orced by proceedings for contempt 21 

Porwer of the Supreme Court where one party is insolvent 21 

Whenjudgment is reversed absolutely, restitution must be awarded 21 

When restitution can only be awarded by the court 22 

When restitution is a matter of course, . . j 22 . 

It is discretion/ary with the court to award restitution 22 

How far restitution rests in the discretion of the court, 22 

Uestitution not awarded where a Tiew trial is ordered, wnless the remitti- 

tw directs it 23 

Deposit of money 22 

Proper practice to obtain restitution, 22 

Notice should be given of an application for restitution 22 

Remed/y to get re-possession of premises 22 

Mestitution where a judgment is reversed and a new trial ordered in 

an a^ion of ejectment 22 

Reversal of judgment in quo warranto 22 

Merits not considered 23 

A judgment on a remittitur is not an oMual determination of the court 

below, and is not appecdable: 23 

Direction for restitution — is enforceable by execution 23 

Neglect to obey is not a contempt,' 23 

By court below 21, 22, 23 

RBTAINBR. (See Attorkry.) 

RBTURN — From court below to Court of Appeals 4 

What to consist of , 4 

On appeals from orders. . ; ; 4 

Appellant to file 6 

Effect of his omission to file it 6 

Further return may be ordered ^ 7 

What papers are properly included in theretum : . . . 4 

What papers are net properly included in the return - 4 

D^eetive return 5 

What statement as to findings notrequired 5 

Review in the Court of Appeals should be upon the same case used below, 5 ' 

WTien the record presents nothiTigfor review '6 

No return — appeal ineffectual ....• ....••• 5 
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BBTIFKN — Continued : page. 

No return can he made, untU an widertaking is givetu 5 

Afiiendinent ^5 

Neglect to JUe~-disnii88alt(fappeoU — wJien appeal reinstated 6 

DtfauU in making — when party released from 6 

Waiver by resfiondeTit of a d^atUt in procuring the return 6 

Date of filing — after amendtnent 6 

Disinissal of appeal ^before the retumis filed. , 6 

Otherwise^ where no undertaking is given 6 * 

Imperfect retwm — retnedy of respondent 7 

Appeal Tiot dismissed because of 7 

JPhUure of a return to sTicw that prisoner was asked why sentence 

should not be pronounced 7 

Dffects cured on motion 7 

Eztensionofthne for the transmission of papers 6 

(See AxsjxDMmrr ; Casb.) 

RXSVBRSAIi — By default — Ride 15 applies to 29 

By default — remittitur stayed 23 

RBVOOATION — Of order enlarging time to do any act. 23 

s. 

SBOUBm — JRequired on an appeal, which may be heard as amotion.,,. . 17 

SBRVIOB OF CASE. {See Casb.) 

SBTTLEMSNT OF OASB. {See Casb.) 

STATEMENT OF PACTS — To be in points 16 

Discussion on questions of fact 16 

Necessary for a review 12 

STAT — Staying filing of remittitur — ^notion papert and 9oiic6 — order 

may be served without 24 

After issuing of remittitur — cannot be granted aibsoiutdy ex partem by 

single judge 24 

Stayifig the filing of a remittitur — what filing in>sufflcient 24 

Filing in violation of 24 

Control of every court over its process, order or Judgment 24 

Ghuntcd to allow a motion to be made for a reargwment 19, 31 

. STENOORAPHER'S MINUTES— Use of, condemned 14 

SUBMISSION — Of case on printed arguments — when it may be done .... 16 

T. 

TIME — Counsel limited to two hours 25 

To thirty minutes on appeals from orders 25 

Court or judge may enlarge the time for doing any act. 23 

Extension of , for transmAssion of papers 6 

u. 

UNDERTAKING — Required on an appeal, which may be heard as a motioTh 17 

Amendment of — motionfor, wJien to be made 17 

W. 

WAIVER — By a respondent of a default in procuring the return 6 

Of exceptions — when they are not stated in points or argued • 16 
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INDEX TO THE GENERAL RULES OF PRIOTICE. 



[Tlie references to the TUJtes are in ItaiUee,] 



A. 

PAGB. 

AOOOUNTS OF OOtTMT? TBfiASXTRSR. {J^ee CGxnsrrr T&basttbkr.) 

AOKNOWIiSDOMBNT— Of, undertaking required 52 

Necessary to consents to payment of money out of court 6T 

ABDmOKAI. AI.LOWANOB— WheretobeappHedfor 153 

Motion — to wTiot court made 153 

Application should be to the satne court or judge trying the case 153 

It must he to the courts and not to a justice at Chambers f except in the 

first district 153 

ZimUation of --to ^,000. 153 

Application for — noticeoj^ 153 

Motion, in uhat county made 153 

Application^ when m4ide 154 

After judgment 154 

B^ore adjustment of costs 154 

Iteceivin{f costs — effect of » 154 

r In Surrogate*s Oov/rts — aUovxmces may be made to aU parties 154 

When granted — actions in which court has power to grant an extra 

allouxmce ^ 154 

Case both difficult and extraordinary 154 

Offer, after defense is interposed, to aUow Judgment, and acceptance 

thereof 154 

Basis of 154 

Trade-mark 154 

Mights without pecuniary mXv^e 154 

A trial net necessai'y to the granting of 154 

WJien imposed, on application to discontinue 155 

Allowed only where general costs are recovered 155 

IndemnUy — t?ie allowance is granted as 165 

Premature application 156 

Beferee— where the action has been tried brfore a rtferee, the application 

must be made to a Special Term 156 

Btfere^s certificate --- not sufficient unless facts be shown to the court, 156 
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ADDITION All ALLOWANCE — Continued : page. 

Appeal — to CouH of Appeals fran order granting, when not proper .... 155 
Does not li3 from order of General Term, reversing allowance by 

surrogate 153 

An order for an extra allowance affects a substantial right, and is 

appealable to the General Term 155 

Appeal from Surrogate's Court — poioer of /Supreme Court on, to 

grant an allowance 155 

ADJOURNMENTS. (/^ Judicial Salb.) 
ADITLTERT. (See Divorcb.) 

ADVICE OP COUNSEL — How stated in an affidavit of merits 94 

APPIDAVTr— Filing of 50 

Of service of summons, by a person other than the sheriff 81 

"What to contain in an action for divorce 81 

Affiant may be examined in court 81 

On ex parte application — statement as to previous application 97 

What affidavit required, to entitle a guardian ad litem to compensation, 162 

For the examination of a party before tnal — to specify facts 205 

To change the place of trial, (See Changs op Vbnub.) 
jpbr discovery, {See Discovbby.) 

AFFIDAVIT OP MERITS — Advice of counsel, how stated 94 

Once filed, sufficient 94 

Inquests — not applicable to equity axitions 94 

The proper form of an affidavit of merits 95 

^^ Fully and fairly stated his ca^e^* or *^ this case** ^ 95 

**TheJactsof his case** 95 

" A good and substantial defcTise to the bond '* insufficient 95 

" A defense in the action ** in>sufficiei?t 95 

*'ffis defense** 95 

" The facts of his defense " insufficient 95 

*^Hhi case in this cause** insufficient ; 95 

**0nthemei-it3'* 95 

«* Has a defense " 95 

^ - Facts come to his knmoledge 95 

Advic^ of counsel must be swm^n to 95 

J - Belief in admce 95 

Affidavit of attorney 95 

Of agent 95 

Heason to bestated * 95 

Absence from the State 95 

By maker of a iwte — h>ow far available to the indorser 95 

AORBBMBNTS — Between parties or attorneys. 66 

ALIMONY. (/STee BivoRCB.) 

ALLOWANCE. (See Additional Allowancb.) 

AMENDMENT. (See Undbrtaeing.) 

AlhnTLLING MARRIAGE —Action for — affidavit to obtain reference in, 198 

Plaintiff to be examined on oath 198 

/ Judgment not to be by default 199 

Not to be entered except by the court 199 

Copy pleadings or testimony not to be furnished 199 

(See DivoBCB.)^ 
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PAOB. 

ANSWBR — In action for divorce. 199 

APPZaAL — Notice for hearing, on what day ... * 148 

Papei-s to be famished • i 148 

What papers to be fuiiiished , ...• 149 

When to be served; , 148 

Neglect tofuimish them 148 

Cause may be struck fi'om calendar \, 148 

Papera, by whom to be furaished 148 

Ca«e on — how furnished and served ' 149 

Points on — howfurnished and served 149 

In First Department the cause may be struck from the calendar, when, 149 

From non-enumerated motions, what papera <o be ftimished 149 

Service of 'papers — neglect — notice vmist he given of motion to strike 

from the calendar 148 

Notice to limit time^ must be endorsed or subscribed 48 

JFrom order granting an additional allowance 155 

When it does not prejudice a motion 145 

Printing papers — dispejised with only on order of the court 150 

Papers to be printed on an appeal from an order of the County Court 

granting a new trial 151 

What papers are required at General Term 151 

Irregular case — dismissed or sent back for resettlement 151 

Whe7i it does not appear whet?ier the appeal is from a judgment or an 

^ order 151 

Rule, enforced by considerijig only the papers printed 151 

Case, when ordered off the flies 151 

£rror in printed case — wTien disregarded 151 

Irregularities must be corrected by motion 151 

Amendment of appeal papers ; not allowed after argfwment and decision on 

appeal 151 

Omitting opinion — argument postponed to allow it to be presented 151 

New York Common Pleas — failure to print papers — remedy 151 

Dismissed, y proper papers are not submitted 151 

Points — wJiat is covered by 151 

Appellanfs points should point out d^ects — ajfln^ing judgment by 

drfault 162 

JF'rom order changing venule. {See Ohakgb op Vbihjb.) 

APPBARANOB — How entered .' 60 

In action for divorce. (See Divorcb.) 

Notice, not signed, etc,, anuUity 61 

Voluntary, effect of, 61 

An appearance by an attorney, without authority, gives jurisdiction .61 

What 4mstitute8 ; 61 

Notice of motion signed *' att^y for drft" 61 

Affidavit and notice 61 

Order extending time 61 

: Notice of baU 61 

, Notice qf retainer as effectual as entering an appearance with the 

I clerk ' 61 

Opposing a motion for a/n injunction 61 
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AFPBAXUkNOB — Cbn^imMd; pxas. 

An appearanee far a earparalUm nuMned, though U wi» improperly 

9aroed with the gtummons » *•• •? • ..«. 61 

How determined — decision ds to, notappedUMe* 61 

An appearance in a £ftate oourtf by what rulet congidered 63 

A husbajid may direct am appearance to be entered /or hi» w\fe 62 

Inperaou — vot aUowed when an attorney appears. .. , 62 

When the cownset may be regarded as the attorney,,,.. 62 

When a party may appear 62 

By OTIS iMt served -— a d^endant Tiot eerwd cannot appear,^ 62 

A dtfendant not served cannot move to dismiss the oompUjMb 62 

A defendant against whom Jttdgment is asked for, has a rigM to 

appear^ dUfwugh not served ,.,,,, 62 

A partner nst served may appear ...*• ^ 62 

Motion by a partner w^ served to set aside a judgment regnlariy 

entered against the firm 62 

An extension of time to c^ppear^ orasta^qf proceedings to one who 

has not appeared, is improper. 63 

An attorney preduded from aetvngt after be has given a consent to sub- 

Hitution, to his client .. ^ -. ...... 63 

Ghneral appearance — a waiver of wamt of jurisdiction over the person... 63 

Wavoes d^'ects in service 63 

A general appearance by one sued in a local couft^^does not adm/U 

its jwrisdiction over the siiiject-matter 63 

Appearance,, induced by fear that property attached will besacrifieedf 

gives jurisdiction 63 

Protfof authority^- what proof qf his authority to appear required of 

an attorney in an action to recover real estate. 63 

It is discretionary with the court to require an attorney to show his 

authority to appear ** 64 

Hdirffrmn unauthorized appearajuse — laches. 64 

When a judgment wiU not be set aside because a» appearanee was 

unauthorized ; 64 

PtoMi^ residence— how determined. 64 

Service by mail at -. 64 

Mdatestothe post-office 64 

Attempted service — on noti-resident^^ when sufficient : 64 

^breign judgment — redtal of compearance in record of, presumptive evi- 
dence (^ authority to appear 64 

Withdrawal of appearance, whenaUowed 65 

Removal to U. J8. Court — time of removal — not restricted to that of 

entering appearance 65 

Voluntary appearance and appointment of a guardian for an ittfaiU good, 85 

What answer waives a dtfect of jurisdiction over the person 85 

Whatanswerisnotawaiverof a warra/^ of jurisdiction over the person, 85 

Plaijitiff, how condudsd as to dcUe of service €f the summons 85 

AFPIJQ4TION — i£r porto** statement as to pre^oosapidkation 97 

AaauaCBNT— Notice for 133 

Limita<l<m as to heaiingr of counsel 4... 156 

ABBB8T— Ordwof — recitals in •••... 68 

Caose preferred, when defendant Is leader • 131 
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A'PTAQBOOBNT — iPHing of tmdfirtaking and affidavit on 50 

Toiequii-e retiilti by sheriff or other officer 54 

Oi-dei'fbr — recitals in. 68 

Net vacated because of fOiiMre to file affidavit ,, 51 

AffidamU (m—JUedwnder ^ ^^ of the Code.,. 51 

A5CTORNBTS— Applicants for admisfidon 39 

Proofs to be filed 39 

Examination for admission 89 

. Relative rights of attorneys and counselloi*s 89 

Rights and duties of 89 

Cannot be sureties 52 

Appearance of — how entered 60 

Change of, how made 65 

Svbstitvtion — when allowed 65 

Right of client to change his attorney absolute — lien for fees 65 

An order of svbstitutwn is essential 65 

Consent of court to the substitution . • i 65 

Where one attorney is retained, a second can a>ct only after being duly 

substituted 65 

When it takes effect 65 

/Service of notice without order,' sufficient — 65 

An attorney precluded from acting, after he Ims given a consent to 

substitution to his dimt 66 

lAenof — wponwhot 66 

Extent of it 66 

Superior to right to set off Judgment 66 

Counsel has not a lien 66 

Settlement of an action in fraud of attorney's rights — can only be 

vacated on his application made in his own Tiam^ 66 

Notice by attorney of his interest in the recovery — necessary ....... 66 

Itules of Court of Appeals — tinve of tlieir application to applicants for 

admission : 41 

Attomeysand counselors — offi^^es distinct 41 

Office of public trustwithvn the Constitution 41 

An attorney a public officer, within the nourimprisonment aet 41 

Law schools — graduates of 41 

Constitutionality of, exertion in favor of gradu4xt€s of 41 

Admission — necessary to graduate of 42 

Slitdy — course of 42 

JEaxLmination to be at General Term 42 

Admission of attorneys, the court acts judicially 42 

Power of Supreme Court over, is exchisive 42 

Good character of applicant, the decision of General Term conclusive, 42 J- 
Application for, is a special proceeding— an order denying it is 

appecdable 42 . 

WJien a citizen ofanodier State Tias a right to be an attorney. 42 

— removal or suspen'iion of attorney 42 

Notice of, must be given 42 

Proceedings proper for — 42 

Punishment and remedy — by summary proceedMigs, not by a^icn, . . 42 
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ATTORNBTS — Contintied : paop.. 

Disbarring attorneys — proper practice^ court to institute proceedings, 43 , 

Malpractice by attorney — tohat sufficient to disbar him 43 

A feUmy forfeits the offi^ce 43 

One convicted and senten^^ed for an infamoys criTne, ceases to bean 

attorney 43 - 

Changing the verification of a pleading is ground for disbarring, ... 43 

Deceit, practiced in his ch€vracter as such, is ground therefor 43 

To aid in manufaHuring evidence tending to deceive is a ground for 

disbarring him 43 

Bad moraZ cJiaracter is ground for removal 43 

Instituting, without cause, proceedings to disbar another attorney — 

attorney charged with costs 43 

Order suspending an attorrf^ — Jww far reviewable by Court of 

Appeals 43 

Decision by Gfenerdl Term as to punishment — not reviewable in Court 

of Appeals 44 

Impinsonment for non-payment of fine 44 

Scandalous matter in pleading ' 44 

Deceit and collusion 44 

Wiiyul delay of action 44 

Punishment * 44 

TV ?io cannot practice — judges not allowed to practice 44 

New York and Kings counties, none but attorneys to practice in 44 

A judge, the partner of a judge and a judge's clerk cannot practice in 

his court 44 

Partner of district attorney not to practice 44 

Public prosecutor, when unable to act 44 

Surrogate not to practice 44 

JSurrogate^s clerk not to practice btfore the surrogate 44 

A surrogate's son or father not to practice before him, or be employed 

as an attorney 44 

Constable, •law partner or clerk of justice cannot practice befordthe 

justice 44 

/Sheriffs, etc,, not to practice 44 

Clerk, etc,, not to practice, 44 

Circuit judge, in appellate court 44 

Citizen of another State, when Tie may practice 44 

Might to practice, not protected by United States Constitution 45 

Praoticing — without authority 45 

Oath — of cUlegiance ^ 45 

Of office ' 45 

UnitedStates Courts — attorneys and counsellors of» 45 

B. 

BAHi — Attorneys or coitnaeUors cannot be 52 

BILL OP BXOBFnONS — Contents of. 129 

Re-settlement of • . 129 

Exhibits 129 

Settlement of — court above cannot determine what occurred on the trial — 

mandamus 129 
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BDCX OF BZOBPnONS — Ckmiifmed : paob. 

One exception on sarne point, sufficient 130 

Exceptions — to be clearly stated 130 

An escaped prisoner cannot Mve a hill of exceptions settled 130 

/Settled at subsequent term — presumption 130 

TVhen questions of law only presented — insertion of all the evidence is 

improper 130 

Not sufficient — where evidence consists of acts 130 

Writ of error — jvdginent record 130 

/Separation of exceptions from the ease. 130 

BOND — To be given by general guardian 164 

Of guardian ad litem — security on sale of real estate of infant, etc ... . 168 

{/See UlTDBBTAKIlfG.) 

BOOKS — To be kept by court clerks 58 

Minutes of couii;, etc 58 

Title and proceeding in suits, to be entered 58 

Index of bonds and undertakings 58 

Discovery of — when compelled 68 

Form of application for 80 

Order, what to contain 80 

Order to operate as a stay • 81 

Judgment. (/Siee Judgment.) 

BROOKLYN TRUST COMPANT — To hold property of infant ........ 164 



OALENDAR — Cause preferred when defendant is under arrest 131 

Preferred causes, once passed, hearing ofi at General Term, how regu- 
lated 147 

Cases, not reserved and passed — place on subsequent calendar — term 

fee 147 

For non-enumerated motions 147 

Cause may be struck from, for negle<;t to furnish papers on appeal .... 148 
"When cause to be stricken from, for a failure to serve, etc., papers on 

appeal 149 

Laches — of attorney — dday in sending note of issu^ to derk 147 

Neglect to file note of issue — application to supply must be on first day 

of term 147 

Default — case reinstated — second default — practice on 147 

The expense of printing the calendar is a cotmty charge 148 

Control of the court over 148 

Motion to strike from — contents of papers on motion 149 

OASB — How jfrinted — folios on margin 152 

How furnished and served 149 

OASB AND BILL OF EXOEPTION& {/See Casb and Excbptions.) 

OA8B AND BXOBFTIONS— Contents of 129 

Resettlement of 129 

Exhibits .\ 129 

Filing of 130 

Clerk not to file, unless ordered to do so by the court 130 

' Order declaring case, abandoned 130 

Making and settling 113 
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OAS3B AND BXOBFTXONS — Continued : page. 

Justice topaasoD queetions » • ...• 113 

Requfinits tofiad— when tobemade 4 113 

On motion for a new trutl after trial of feigned issues 108 

Omitting to make a caaet or to serve amendments, or to notice fbr set- 

tlemttdt^ effect of 128 

Produce iu to makinnf 117 

Exception ot^ trial 117 

Case should show etvar- clearly 117 

CofUents €f ease 117 

Case present^ only questions qflaw — insertion qfaU the evidence in, 

not proper 117 

JEtxceptums and introductory stcdement of proceedings, witlumt the evi- 
dence, lit 

Statement of facts subatitvted for the emdenee. 117 

Further findings ^proeeedAngs to obtain, may be inserted in the ease.. . .. 117 

Mespondent*s exceptions — nottobeincase 118 

Judge* s charge 118 

Charge not to be put {» ease tmlees excepted to 118 

A biU of exceptions should contain a concise statement of f (lets 118 

Case should state that it contains all tlie evidence 118 

Statement that case contains aU the evidence — wJtenproper 118 

Motion to set aside verdict -^reviev} of — tohat the case shotUd contaiti, . . IIB 

Case — witliout eviden>ce , 118 

Presumption — indtUged by appellate court 118 

When the com does not contain the evidence 118 

That dU 1^ evidence is in the case ; 118 

Case presumed to contain aU the evidej%ce in support of the findings. 119 

Presumption — in favor cf findings 119 

Uncontradicted evidence /. 119 

Case without findings of fact ^^presumption 119 

Preswnption in its favor 119 

Questions of taw reviewable, tJiough there is no evidence in the case 119 

JEvidenceomittedfrom proposed case — duty of respondent to supply.... 119 

Must show plainly erroneous ruling 119 

Where pleadings do n^t coitform to the evidence 119 

JStatsment of fadts in case controls filings in f^ report of a rrferee.. . . 119 

Potoer of judge to correct his ehe/rge 119 

Wliot necessary for review in Court qf Appeals 119 

Mespondent not to serve new case by way^of amendment 120 

W here no facts found by trial eouH 120 

Omissions of evidetice from case ^' how inserted .*.. 120 

Cfref creeps findings — appeal dismissed 120 

QfrefeTi^s opinion — argument postponed 120 

Errors in printed ease disregarded — unless corrects on motion 120 

Motion for new trial — after expiration of time to appecd •. . . . 120 

Question of fact — hew presented at €feneral Term '.. .120 

**Mnutes of evidence" attached to Judgment rell^-nqt considerrd on 

appeal 120 

Exceptions need not be signed or sealed by the Judge 120 

Evidence — primafaeie^ of the facts stated *.. .... ^ 120 
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OA8B AND BXOEFTIONS — Continued : PAes. 

X^me to serve case — runs from Tiotice of entry of judgment arid not from 

service qf notice qf^ the decision or report 130 

JBxtension of time to serve exceptions doee not extend the time to appecdf 

or vice versa 121 

Settle^nent — before wJiat judge — presumption that it was correct 121 

Before oiUy two of three referees — improper 121 

Case and amendments — when legally settled 121 

Mandamus to co^npel settlement 121 

Remedy — ly motion 121 

Filing exceptions nunc pro tunc 121 

Exceptions filed nunc pro tunc — w?ien * 121 

Omission of stenographer to note an exception — remedy ', 121 

Mesettlement — tnotion, where to be Tnade 121 

Argv/ment suspended to allow ^notion for resettlement <. 123 

Caee n>ot corrected at General Term 123 

On motion for a Tiew trial, the judge may amend the case 122 

After decision of appeal, too lale 123 

After decision at general Tenn, and appeal to Court of Appeals .... 122 
Amendment, when Twt allowed after decision of appeal at GhneraZ 

Term 123 

JEffect of not entering order made on inotion for resettlement 122 

Correction — of case after argument not allowed 122 

Ajnendment after argument and decision 122 ' 

I At General Term — 7iot proper 122 

' Statement of facts under Code, } 333 — where corrected 122 

Printing of caee, the expense of, a necessary disbursement 152 

Exceptions — when general objection sufficient 123 

General objection — applied to the cmnpetency of the evidence and 

not to that of the witness 123 

When the diffleulty could not be obviated 128 

Distinctionbetween cases wliere evidence is received and excludedunder, 128 

To charge the jury 128 

When a portion of the charge is correct 128 

Grounds thereof neednot bestated , 128 

Toolm)ad 128 

Exception to charge — need not repeat'the portion objected to 128 

Ambiguotis charge — exception to 128 

Exception to direction of verdict suffieient — not necessary to demand 

submission of facts to the jury 124 

Neglect to except to order directing verdict and exceptions to be heard 

at General Term 124 

Miist be specific 124 

On refusal ofjud^fe to submit specifie question of fact to jury — must 

bespecifie 124 

Exceptions to a report as to an account — should be specific 124 

Objection that finding does not conform to facts — too general 124 

Insufficiency of exceptions, to present question on appeal 124 

Must disclose real ground 124 

Duty of referee to decide When an exception is taken, .... 124 

To allovnng conned to read book to jury 126 

17 
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PA9B AND BXOSPTZONS — CaiUmued : SA«B. 

Wawer of --proof to ^ow vyiicer of exception smut appear in the 

case 125 

When»ot stated in points or argued..* 125 

Exceptions heard though case contains no evidence. ^. 125 

Denial (f matkm for new trial — not subject of exception — there 

mtbst he an appeal fraoi the order of defiiicd 125 

Not the proper way to review the denied of a motion for a new trial, . 125 
Exception necessary where a. motion for a new trial is denied.. ...... 125 

Exception— proper vxiytoremeworder<^rtfereeameiiding pleading.. 125 

OlQcction to evidence — need not be repeated, ... , , 125 

Exertions to facts — oa>se presumed to contain all the eindence 125 

Exceptions to findings of fuct — Unproper , 126 

In dffsence of exceptiom OTi appeal presents no.questU^ to the court. . 126 

Eeqttest to cawrt to direct a verdict — effect of. , 126 

To ijiicmnpetent evidence — as effective in equitable actions, as. actions 

.at law , 126 

Verdict subject to opinion, of Gfeneral Terfn ^- exceptions first heard at 

QeneralTerm , 126 

Negligence as conclusion of lose —review in Gonrt of Appeals 126 

Where rrferee reserves decision on a question, arising on direction — 

except^^m^ how taken •,, 126 

^taieinent on appeal —to Court of Appeals. ^ 126 

M/^viewin Court qf Aj^eals^^jstatemmt of facts 127 

Essential toreviewin Court qf Appeals , 127 

JSteno^grapher^s minutes— :use ofr disapproved 127 

^IgJ^ to use not absolute.,,, .... ^ 127 

When they control... ,.,. ., 127 

Acts and gestttres of witness — nof presented by ease. 127 

Qeneral T&nn — review of facts by 127 

Couni^ . Court — judgment on a report of a referee, in an action coatr 
menced. in a Justlce^k Ckmrt and retried, howreokwed^— motion far new 

tripdneedwitbe madsAn County Court...... ., 127 

PoiTils — numerous exceptions — <m- appeal, duty qf conmad to point out 

in his points upon lu^ich he r dies 127 

Meaning qf the word **points**,..... ,,,,.. 127 

Failuretojmtke a case --^ appeal cannot be dAsmissed for 128 

Eailure toserveacaee — practice on, in Supreme Court 128 

New York Superior Court — practice in 128 

Motion to dismiss — what to be shown an 128 

J)tfa3iU— when opened , * ., 129 

Suret^rUoMlityof.^H.^.'.^*^.. ......... 129 

Original papers— mv>st be fil^...... , ,. — 131 

Etidence — prima fadfiiqf the facts stated 131 

Extension qf time— to file case>. .**.^. ,,.. 131 

J)oes not extend time to appeal. .,.. 131 

OffAMBFH OmXXBR. (See 0mm.) . 

Cffff AMBTTOUUN QF WBW-yQBg-^MoD/Oya l»co^ to 188 

Deposit by, intrust company,..^....... , 188 

€»AtCa]E] OFATTOiaiST--Howm«4e.,... ., 65 

CaiAWaB OT'.V3BjN^ST-Q^ae^l9MtlMr.^^^ .,,...%, 156 
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Affidavit on motioa for..., • » 157 

Witne88e8'--aJS^mt8h(mld sUOefucUtobeprowd^i^ 157 

:Im^^ortant to ^MW iAeir maieriaUty 157 

fStipuUUianxu to evidence 157 

Off^ to pa^ expenses of adversary's wUTtessea 157 

Upon what facts motion granted, p 157 

Vponwkai/adecisUmmUhebmed. 157 

The greatest nmnher of witnesses 157 

JSeventy^ht witnesses — regarded as a fra^id 158 

Ckmvenience of witnesses alone considered 158 

Af^vit-^to change the place of trial for convenience of witnesses— 

what it should contain 158 

W here aU the drfendants do not joinr the reason shovld be stated... 158 

What "may be sJiown in the opposing affidattits v 158 

Should Uate what vdtMesswm prove 158 

It sbotdd show distinctly the factsto be pr&oedby the several witnesseSi 158 

That the party cammot safely proceed to trial 158 

That hehasad^ense upon the merits .158 

That he has stated his case to his counsel 158 

'Tiiot he has: stated to Ms counsel the facts that he ea^^ects to prove by 

Ms witnesses 158 

Shouldbemade by defendant hiinself 158 

As to thenoines of the witTiesses 158 

As to the nuateriaMy of the witnesses 158 

Trial^plaoeof 158 

Fair and impartkib trial — what proof Uuxt it oanm<rt be hadfreqmred, 159 
In county where witnesses reside — independent of their distafice 

from cowrt4u)use 159 

Hggldenee — of. witness — not necessary to state, other than couofty 159 

Besidenccin adjoining State 159 

'Motion -^ where inade. 159 

An amendment of pleading — dhaanging jdace of trial — pending 

moHon therefor. 159 

WJim courts on motion to dumgethevemie for convenience of wit- 
nesses, cannot change because improper county isnatned 159^ 

Zfadistinctionbetweenctctiotis ex contract aitd ex delicto 159 

Demand for change not necessary 159 

Motion *^ to change the veniuCf^ or place of trialf'* good 159 

Byvs^iemtobe made 160. 

Kotiee to other defetndants 1€0 

The venue can onl^ be changed in the cases specified 160 

When premature 160 

IM untU after issue joined 160 

When frnde 160 

Denied, if f node for delay 160 

That plaintiff xoHl lose a tenn, not ground for denied 160 

Zaebes — motion iwust be fuade with dUigenee 160 

Appeal-Border changing venue-- appealability of to General Term-- 

notice of appeal, where to be filed 160 

CmLDBCN — Legitimacy of^ in an action for divorce — how questioned . . 199 
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OIROUiT— Contested motioncu when not heard at • 145 

OIJEIRK — Of coui*ts — books to be kept by 58 

COMBOSSION OF IiONAOT — Fees on executinj? 192 

Committee may pay costs, when 192 

Special oixier of the court — when necessary 192 

Costs ^authority of committee to pay 192 

Discretionary -^ will not be allowed unless proceedings are taken for bene- 

*- fitof lunatic 192 

Ihcty of committee to see .that the issues raised by aUeged lunatic are 

properly tried ,. 192 

OOBOfllTTBB — Of lunatic, fees on executini;^ commission.. (JSee Commis- 
sion OP Lunacy.) 

OOBfPIiAINT FOR DIVOROS ~ Ay erments in 192 

CONDONATION. (See Divorcb.) 

CONTBBflPT— Order not enforceable by execution^ may be by proceedings 

for contempt 100 

CONSBNT — Between parties orattomeys ^ 66 

To payment of money out of coui-t, to be acknowledged 67 

OONTBSTBD MOTIONS — When not heard at Cii*cuit 145 

OONTINaBNT DOWBR BIOBT— Rule for computation of. '191 

In partition suit — not determined by Northampton table 191 

Proof of inaterial allegations of the complaint in an action for dower in 

case of infants 191 

OOPUSS — By letterpress forbidden 90 

Objection to, when waived 90 

CORPORATION — Inspection of books of. (See Discotbby.) 

COSTS — The party who is to pay costs must seek and tender them to the 

other 143 

Twenty days 143 

Security for 143 

Adjustment of — before time begins to run ' 143 

Withdrawal of motion — costs — when payable 143 

Stay on failure to pay. 

How collected -r a receiver may enforce by execution a Judgment between 

other parties which requires money to be paid to him 100 

JExecution may issue to collect alimony 100 

Also to collect money directed to be paid from a trust fur^d 100 

Enforcement of a judgment against a dissolved corporaticm 100 

OOUNTY CLERKS — Judgments —when to be filed and docketed 59 

POXTNTY CIiBRK'S OFFICE — Filing- of papers in 45 

COUNTY TREASURER— Moneys in court to' be paid to 188 

Deposit by, in trust company 188 

Accounts of 188 

To make report 188 

Referee to be appointed to examine report 188 

How paid 188 

Oi»der for payment of money out of court, {See Mohbts nr Court.) 

COUNSEL — Time allowed for summing up., 101 

Limitation of time of hearing ' 156 

Power of receiver to employ 206 
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OOXTNSBXXORS— ^lative rights of attorneys and coanselloTS 39 

Rij^htsand duties of. : 39 

Cannot be sureties 52 

COURT — Order for payment of moneys out of. (See Mokbts m Coubt.) 

Power of, to make further rules 207 

COURTS OP RECORD — Fifing of papers in * 45 

CRXTBIi AND INHX7MAN TREATMENT. {See Diyorcb.) 
CURTESET — Tenant by — gi-oss payment in lieu of life estate — how 

ascertained 190 

D. 

DATE OF ISSUE —When an order extending time is granted 96 

DEBTOR. {See Rbcbiybr.) 

DECISION. {See Findutiss.) 

DEFAULT — Judgment by — when it may be applied for 98 

In the First District 98 

On motion — right of party appealing 133 

. Judgment by, not allowed in divorce cases 133 

Judgment declaring a marriage void or gi'anting a divorce, not to be by, 199 
In action for divoi^ce or separation. {See Divorce.) 

Practice where only part of the dtfendants are in dtfatdt 99 

A report must he rnade andJUedf on a reference on , . . . . 99 

JProper form of notice of assessment of damages 99 

What notice sufficient to justify entry of judgment by 99 

Order of d/efavlt — not nscessary 99 

{See Calbndar.) 

DEFECTIVE PAPERS— 06Jecii<w--mM5* he explicitly stated 91 

Irregularity — in ^notion papers ,,,. 91 

Illegibility — of motion papers ...^. 91 

Dtfects — in copy of papers 91 

Nam^of depon£nt and jurat wanting 91 

Metum — to whom to be made 91 

Indorsement stating dtfect 91 

DEMURRER — Papers to be furnished by party demurring to court ardy.. 149 

DISCONTIN U ANCB — After dllovxmce of alimony and counsel fee to 

defendant 103 

Counter-claim 103 

£!xtra allowance 103 

Dismissal of action^ for want of parties 103 

DISCOVERT — Of books, papers and documents — when compelled ...... 68 

Form of application for 80 

Order for, what to contain ".." 80 

Order to operate as a stay 81 

Power of court — to annex doeument to commission to examine witness . . 69 

The court cannot require one party to deliver a paper to his ad/oersary. . 69 
The rules of tTie Supreme Court do not unite tTie remedies for discovery 

under the Code and the Revised Statutes 69 

An eocamination of the adverse party and a discovery of his books cannot 

both be had in one proceeding 69 
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DdSOOVBRT — Contiwued: 7A<3]tfr 

Code of CivU ProcedwrBf }$ 803, 8(^ tifttuH r&^nactmeni of the Hevised 

Statvitea 69 

The examination of parties or production cf their bdoks cannot be coni^ 
peUedf under the provUsUme of the Mevised Statutes as to perpetuatmg 

testimoney 69 

Not a right 69 

Inspection by what statutes provided for 70 

, Proper procedure to oUain inspection 70 

j ff the discovery is insufficient or defective, an order to show cause is 

proper ^ 70 

Denial of attachment where a part only of the books are produced — not 

appealable — proper remedy 70 

Application — must be after suit brought 70 

TimeofmaMng 70 

A discovery may be ordered to enable a party tepUad 70 

Order for discovery is proper before issue 70 

W?ien discovery not ordered before complaint filed.. 70 

Not allowed after service of complaint, and before issue 70 

WJiat description of t?ie document is required,,.. ^ 71 

Documents must be described 71 

The particular books and papers must be specified amd their materia 

ality shown 71 

Discovery and inspection not allowed in cm action for libel, 71 

Discovery not granted for the purpose cf asoertaMng the nam>es of 

proper parties ^.., 71 

J^w^iat purposes an irispectionccm be had 71 

Application Twt denied, because made by motion instead of on peti^ 

turn ; ...• 71 

HoWTTUtde 71 

' Must be necessary ,.... 71 

NdtwTien other relief exists 72 

An application, when the pwpers could be produced on the examines 

tion of a party before trial, denied 72 

TTie applicant must show that he cannot obtain the iiiformation 

elsewhere /. 72 

By evidence of witness 4 72 

Order not allowed where svbpoma duces tecum would affect the same ^ 

results 72 

Evidence must be material • 72 

J(f the only object of the examination be to see ^ there exists any de^ 

f&nse, it Will be denied 72 

JF\iel of payment — by whom established — inspection, when denied, 

toestabliM it 72 

W Tien it may be had in cases not provided for in rule 72 

Material evidence in documents in possession of adversary 73 

Might of a party producing books, etc., to seal up portions^ 

thereof 73 

An affidoAM that certain sealed portions of a book ch not relate to the 

ease is sufficient to protect them from exami7iation ..,.. 73 

Proper^rocedmv to cause sealed portions of the boohs to he opened. • 73 
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Inspection of the plaHTiitijr^ persoT^ in an action for fiudpractice— 

ordered 78 

What docuinents party will be corripeUed to proditce 73 

A defendant In an action to foreclose a mortgage entitled to inspect 

itandTidveit photographed.,. '. 73 

Inspection qf instrtiment sougM to be set aside as a forgery allowed, 74 

Letters 74 

Tranrfer-books of corpnration 74 ' 

Cjf account-books^ when allowed 74 

When apartTier is not entitled to a general inspection of the books., 74 

TJiid books contain false entries — no anstoer to an application 74 

First Departifneat — practice in 74 

When discovery not allowed ^— denial of possession of papers 74 

AffldaM — application should be by affidavit — which nsed not be made 

by the party — contents of the affidavit 75 

AUegotions of — mwst be definite and positive 76 

Inspection refused because petition was not explicit 76 

The affidavit to obtain a discovery must be specific and positive 75 

The allegations in the affidavit must be positive 75 

On what application to Atablish a partnership, the motion will be 

denied because of the indefinite nxxture of the affidavit 75 

Ah affidavit, on information and belief, is not a suffiHent gronnd 

for an inspection 75 

Mere information and belief as to entries being in existence, is insuf' 

fifCient. 76 

Advice and belief. 76 

ThefactSmust be stated tothecourt .... 76 

Requirements of the affidavit to the petition 76 

The papers should be specifically set forth in the petition 76 

JSuspicioiis applications — denied , 76 

When inspection allowedin douhfful causes 76 

Form of order — direction to deposit a paper for thirty days, or that all 
defences be precluded, and that the party be punished for contempt, is 

erroneous 76 

When order improper as being too general 77 

Encpense of copies by whom paid 77 

Discovery of books and papers is a proceeding independent of the 

right to their production on the trial, or by a party examined before 

trial 77 

Proper order in such a case 77 

Parties — the representatives of a party can have no greater rights than 

the deceased had 77 

A discovery from an administrator of the papers of his iiOestate — 

when allmoed 77 

2n> what accounts, rendered by her deceased, an adtninistratrix is 

entitled: , » 77 

Corporation — books of — since remedy by subpcena under Code of CivU 

Procedure^ inspeetionnat allowed 77 

Agents of corporations v^ll not be cotnpelted to discover its hooks .... 77 

Corporate bo^lnaTid papers^ how far sufiicct to inspection 77 
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DISOOVIJRT — Co7dinued: ; pagb. 
Traf^fer hooka of corporation ••••• 77 

Foreign corporation — tranter argents of — chapter 165 of 1842 — applir 

cation of to 78 

Order f(yr the inspection of ita books — w?iat it should require 78 

^Examination of a party before trial — discovery not ordered on an exatn^ 

ination before trial 78 

Subpoena duces tecum — a party. under examinalion before trial — not 

required to produce papers on subpoena duces tecwni 78 

A party examined before trial may be required by sibbpoena diLces 

tecum to produce books, etc 78 

A party on examination btfore trial cannot be compelled to produce 

books by subpoena duces tecum 78 

That a paper inay be produced on the trial by svJbpasna duces tecum is 

not conclusive 78 

Inspection not allowed^ where the books could be produced mi the trial 

by subpoena duces tecum 78 

A discovery can only be had under sections 803, etc,, of the Code,, , , 78 

Partnership books — an absolute right to inspection 78 

Experts — articles, when not submitted to their inspection 79 

Inspection to determine value of bookk^pef^s services 79 

Names — not allowed to ascertain , 79 

Laches 79 

Fishing excursion — discovery of books — petition^ when insufficient as 

being inerely a fishing excursion 79 

M^eree— power wiU not be delegated to 79 

Delegation of question as to discovery cannot be made to a referee, . . 79 

Certificate of , 79 

/Service of order — order for discovery to be served on the attorney , and 

7U)t the party. 79 

Penalty — for refusal to obey order — shotdd not be contained in it 79 

Notice 7nust be given 79 

Disobedience — recital of the penalty for 80 

Appeal — tJie order affects a substantial right 80 

When an order denying an attachment is not appealable 80 

Order for discovery under the Revised Statutes regarded as a special 

Term order — it can only be reversed on notice 80 

mSMISSAIj — For failure to prosecute in the firat district 131 

Mule in districts other than the first 132 

What not sufficient delay to justify 132 

Bemedy where the case is not at issue 132 

Motion for — proper, although the defendant has served a cross n^otice of 

I trial i 132 

Defendant may 'move without giving notice of trial 132 

WJiere both parties notice for trial — neitJier can nurve 132 

The granting of the ^notion is in the discretion of the court 133 

Motion not proper, pending a stay of plaintiff *s proceeding's 133 

One of several defendants may move to have the complaint dismissed 

as to him 138 

WTiat the defendant must show on the motion. 133 

A dismissal is a judg^nent for defendant, 133 
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Effect of OTie of several dtfefuUints dying^., 133 

That plaiTitiff is dead, and no representatives can be fownd^ no excuse. . 183 
HrfusaZ ofrtferee to proceed urUess his fees cwie paid — aground for dis- 
missal ' 133 

Definition of ** trial** or** hearing** 133 

DlVOROIl — Judgment by default — not allowed 133 

Affidavit of semce of summons in an action for 81 

Affiant may be examined in court *. .... 81 

Reference on default in action for 192 

Befei*ee in an action for — who may be 192 

Proof of service of summons and complaint 192 

Notice of appearance, etc. — not sufficient 192 

Complaint for — averments in 192 

Plaintiff to be examined on oath 192 

Answer in action for 199 

Trial of action for 199 

Legitimacy of children, how questioned 199 

Judgment not to be by default 199 

Entei'ed only by court * *. 199 

Copy of pleading or testimony, not to be furnished 199 

Covrt to try issues in a divorcccase ; 144 

Motion to confirtn a referee's report in an action for divorce — when to be 

inade 144 

Heview of evidence inareferee*s reports by the judge 144 

Action for separatism — application for judgment on referees report 

necessary 144 

Jurisdiction statutory only 194 

Chancery — power of — independent of the statute 194 

Mainterumce — decree for separation essential to one for mainten/ince .... 194 

Aliinony — existence of marital relation mu>st be proved 194 

Denied if wife has sufficient means qf her own 194 

What allowed 194 

Proof of aUlity to pay and security for payrnent of alimony 194 

Order for — ?iow enforced 194 

By atUichment 194 

Complaint — wTiat averments as to the adultery are suffi^ent 194 

Allegations cut to time and place of adultery 194 

Framing of issues 195 

How adultery should be charged 195 

How connivance should be negatived 195 

Venue — in county of wif(^s residence 19*> 

Inhabitant— not a resident only of this State 195 

Trial — should be by t?ie court 195 

How case noticed for trial y 195 

Jury trial — amatter of right 195 

Bight of third party chargedt to attend, examine witness, etc 195 

B/eference — proper formof 195 

Adultery — of defendant — a defense and ground of afflnnative relief. . 195 

How set up in answer 195 

W?iat allegations sufficient 195 
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DWGROB — Oontiwued : fjlge. 

Umieoe88<»ry to aUeffe thai defendant waa cm inhabitant of this States 196 

Stipplemental answer setting up 196 

Not a d^ense in an action for cruelty 196 

Counter-chwrges of adultery — must he replied to 196 

Impotency — (tfter ttoo years — no dtfense to action foradtUtery 196 

Cruel aiid inhuman treatment — similar treatment of defendant by plain- 
tiff no d^ense 196 

Separation for cruelty — counterclaim of adultery 196 

111 conduct 196 

Provocation inay be sJiovm 196 

False representations — divorce, not granted because of false representor 

tions as to character and property * 19j5 

Insanity — when suit is brought^ is no defense 197 

Preswinption — from proof of insanity of defendant h^ore dlteged 

adultery 197 

Condonation — voluntary cohabitation is a bar 197 

Is a conditional forgiveness, otmJ a repetition of the offense revives 

the injury 197 

Cruelty 197 

Dower — not in lands acquired by guilty husband after divorce, * 197 

Only barred by conviction and judgment 197 

Allowan,oe — for extra expenses to w\fe 197 

Discretionary f 197 

What proof of labor aiid services by counsel required ', 197 

Judgment — without application to the court — irregular, » 198 

Of separation, cannot be entered on the referees report 198 

Effect of on dower : 198 

Motion to set aside for fnmd-^ proper practice — affidavit of "de- 
fendant competent 198 

He-Tnarriage — out of this State — after divorce in this State forbid^ 

ding it --effect of 198 

Appecd — reversal or affirmance on equitable grounde 198 

Issues must be settled, before notice of trial 198 

(See Annulling Makkiage.) 
DOCJU3T. {See Judgment Docket^) 

DOOKSTINO — Of judgment — time of. 59 

DOOUMBNT8*— Discovery of — when compelled . * 68 

Form of application » . • » . . » 80 

Order, what to contain ...,.» 80 

Order to operate as a stay. 81 

DOWBR — Gross pajrment iti liea of ^ how aacertained 190 

(/Sfee Divorce.) 

X3ROH2ARD — Sale of reaf estate of ^ appHcaHon, etc t 165 

Referee's report 167 

J, Facts to be proved. ...... 167 

/ How to be proved 167 

DispoBition of proceeds. 169 
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BKDORSBMBNTi (See Indobbbmbnt.) 

BNTSRINO JTTDaMBNT— Timeof 59 

SNTRT — Of appearance 60 

Of oi*der — within what time to be made 48 

Of order, by wham -- right cf unsuccessful paHy to enter order 145 

(See Ordsr,) 

BNUMBRATHD MOTIOMS— What are 145 

Noticed for what day. ...... ,-. 148 

Papere to be furnished on 148 

"When to be served... 148 

Neglect to furnish papers 148 

Cause may be struck from calendar 148 

Papers by whom to be furnished 148 

B8TATB FOR UPS. {See Lutb Estatb.) 

BXAMTWATION — Of attorneys for admission; 39 

Of witnesses <... 101 

BXABSINATION OF A PARTY BSFORB TRIAL— Affidavit to specify 

facts 205 

Application — wTuxt inust be shoTon. 206 

Cf a party 20^ 

Order for the examination of a party — wTiat ctRegations do not establish 
the existence of a cause of action ^materidlUy qf thetestim4>nyf how 

it must be alleged 206 

Cf the pUthttiff before trial — when it wiU be ordered — right of the party 

excanined to refuse to answer questions tending to criminate him 206 

Mitst show good faith -^discretiona/ry 206 

Order for examinatioTi, served b^fbre the sivtnmonSi bad 206 

B^ore issue 206 

BiU of discovery 206 

Namjes , 206 

Complaint — preparation cf 206 

After issue 206 

2>w^y of judge where ths papers nrein form correct 207 

Objectixm to deposition — must be by motion before trial 207 

I\irty examined before trial — may be examined orally on the trial 207 

Corporation — is a party within the m^eaning o/} 391 of the Code, 207 

Ts n43t a party within the meaning of^ 391; 207 

Limit— of examination 207 

Questions 207 

Books and papers — party cannot 6e required to produce 207 

Penalty — striking out pleading 207 

Contempt •. 207 

Code, iSSS and i^ldl--' relate to diffh'entsutjects 207 

Notice — to attorney. 207 

ZDEOBPTIOH8 — To report, on references of other than issues 102 

(SeeX^ASB AKD EbtoBPnoirs.) 

BZBOnnON— Betwm of (8ee Bhbbiff.) 

BX PARTS APPXJOATION — Statement as to previous application. .... 97 
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BZ PARTE APPIJOATION^ Ckmtinued : pjlgb. 
Prevums application — fact as to^ must be stated in supplementary pro- 
ceedings,,, 98 

Benevxd — leave to renew was formeiiy unnecessary 98 

EXPERTS. (See Discovery.) 

EXTENSION OP TIME — Affidavit for oi-der for 96 

Former extension — date of issue ; 96 

Affidavit necessary -^ an order extending the time to answer, procured 

without the affidavits required by this ruZe is irregular 96 

Demurrer — after order extending time to answer — irregular 96 

Motion to strike out pleadings — by what extension authorized 96 

Mailing of order on last day — suffi/Aent 97 

Additional time — when it commences to run 97 

JSe7}en days^ time — when it commences to run 97 

* Omissionof jurat copy of affidavit — not fatal 97 

Copies served should include signatures, etc 97 

Helitf — in case of an omission to serve the order 97 

Waiver — of right to have the complaint amended, 97 

EXmiA ALLOWANCE. (See Additional Allowance.) 
f 

R 

FAILURE TO PROSECUTE — Issue of fact in the first district. 131 

FARMERS' LOAN AND TRUST COMPANY —To hold property of 

infant 164 

FEES — On executing commission of lunacy. (See Commission of Lunacy.) 

FEIGNED ISSUES — Settlement of 108 

Motion for new tnal after trial of 108 

Where to be made 108 

On what to be made 108 

Failure to move for a new ti^al 108 

Former practice — not changed by the Code, ,. 109 

JSttlytnission of specific questions under Code, § 72 109 

When application for granted 110 

Not after trial 110 

May be directed after case hoA been submitted 110 

Power not affected by Code, § 267 110 

Settlement of issues lia 

Issues as to the terms of a partnership — not framed until after the ac- 
counting 110 

Order for not appealable — refusal — objection — w?ien it may be taken — 

not appealable to Court of Appeals 110 

Order granting is discretionary — not appealable 110 

Trial — manner of, in equity cases — in discretion of court 110 

An order settling issues to be tried by a Jury is not appealable 110 

An order setting aside issues and directing others to be settled, is not 

appealable to the Court of Appeals 110 

Denial of ^notionfor uctjO trial, not appealable Ill 

Divorce — issues only to embrace facts contested by the pleadings Ill 

What issue improper Ill 

Power of the court, on an application for Judgme^U on the report of a 
referee •• Ill 
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TElGHSDIBSUnS^ Continued: txoe. 

Code of Civil Procedure, section 1229 — court not to examine evidence 

and render Judgineiit thereon Ill 

Consent — to rtference in aMonfor divorce — as to form of Ill 

Toreferevice — vxtiver of jury trial Ill 

Jury trial — in divorce cases Ill 

The right of trial by jury is determined by the court, not by thepa/r- 

ties HI 

ff a case embrace both legal and equitable claims the whole case must 

go to the jury Ill 

If a party is not entitled to equitable rdirf he is entitled still to have 

a trirl at law 112 

^n what case dtfendantisnot entitled to have issues framed and tried 

at law.. ^.. 112 

Power of the court over — not trial of the issue .• 112 

Rejecting verdict 112 

When the General Term cayinot set aside a verdict, where no such 

application has been made below.. ; 112 

Motion for new trial — where made 112 

Acquiescence presumed in case a motion is not made for a new trial.. 112 
When feigned issue not to be directed, un a motion to set aside a judg- 

inent 112 

Dismissal of coinplaint — not proper on trial of issv>es, settled 112 

Review — inotionfor new trial necessary 112 

Partition — axition brought under chapter 238 of 1853 — issues settled. . . 113 
Form of order — as to form of order ofrrference to settle issues of fact, 

preparatory to taking testimony 113 

FUiINQ AFFIDAVITS — Effect of failure to do so. 
(See Attachmhnt; Injunction.) 

FUilNO — Of case and exceptions 130 

Clerk not to iile unless ordered to do so 130 

Failui-e to file, effect of 130 

PUilNO OF MORTGAQB — And assig^^ments, before conveyance under 

judicial sale 181 

FUJNQ of UNDSRTAEINa — And affidavits 50 

FZUNO OF PAPBRS — In case of a change of venue ^ 45 

What is 46 

Who may file a paper 46 

On a motion out of court on notice, who to file 46 

How compelled 46 

Notice of filing, when not necessary 47 

Costs allowed on ^notion to compel 47 

Presumption as to filing, as regards notice of lis pendens — not indulged, 47 

Records delivered to clerk btfore nine, presumed to be filed at nine 47 ^ 

Failureto file ^effect of 47 
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Proceeding on reference — certificate of clerk : 184 

Duty of referee 185 

Neglect to file notice of claim 185 

Proof of claim 185 

Power of court over referees report 185 

Lien extinguished 185 

Claim on surplus moneys extinguished 185 

Referee may inquire as to the validity of liens and conveyances 185 
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BUBJPIAJ& MOJXin -^ Continued : paob. 

Usury — may be setup by junior as against senior claim 185 

Order of reference — object of 185 

AppeaZ — order as to surplus moneys — when reviewable in the Court of 

Appeals 185 

SURROGATE'S OOX7RT — Filing of papers in .... 45 

T. 

TZBtB — Of entering^ and docketing^ judgments 59 

"Within which discoveiy is to be made, to be specified in the order 80 

Extension of — affidavit for oi-der for 96 

Former extension — date of issue 96 

Allowed to counsel for summing up 101 

Limitation of — for heaiing counsel 156 

(Sen Extension of Time.) 

TRZSASURER OP COUNTY. {See County Thhasukeii.) 

TRIAL — Examination of witnesses and simiming up 101 

Time allowed for summing up 101 

Before i>eferee plaintiff may submit to nonsuit 102 

Of action for divoixie 199 

Legitimacy of children, how questioned in ,• 199 

Opening case — a legal right 101 

Address to jury — is in the discretion of the court 101 

Comisel limited to poinU in issue 101 

i^ Order of proof — decided by the court 102 

Court may limit t?ie examination of a party 102 

TRUST MONBYS— In coui-t. (>^ce Moneys nr Court.) 

u. 

UNDERTAKING— Filmg of 50 

To be proved or acknowledged 52 

Book containing an index and general statement as to conditions of, etc., 58 

Practice of New York Common Pleas 51 

Can^liv^g of undertaking on file 51 

Filing — n^essary 51 

JR^ection of sureties on — new undertaking must be filed with justification 

in what time 51 

iThdorsement — effect of failure to have 52 

Amendments to — allowed even upon appeal 52 

^ Where it Tias not been proved or acknowledged 52 

^ TVTiere it has not been acknowledged before a proper officer 53 

By adding the nomes of other sureties, where by mistake or inodvertenoe 

the requisite number have not join/ed in the undertaMng 53 

When filed — undertaking to stay proceedings on appeal 53 

Justifi^xUion — affldavitof 53 

JFhUure to justify in double the judgment and the $500, does not inr 

validate the undertaking 53 

Must be double the sum specified in the undertaMng 53 

In what amawnt, on appeal to the Chneral Term 53 

That sureties justify to more than is necessary, is not objectionable, . 63 

Partial justification may sustain appeal when 53 
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UMDZIRTAKING — Continued : tjlge. 

JSuretie9 7iotrd«jmdbpth»ttJ^ltimtoji^ 53 

Sureties not diidiarged beoaus& fisrtket suiretiea ate required 58 

When suMitirie not reqidredjbr€f»inseii>^ 53 

Agreement ta.fxoc^ s%trety — without jtutifteatUm -^ effect of , 53 

As to bail and their juMfication. S4. 

Attorneys — cannot become bail ^,., 54 

Liability of, on wndertaking 54 

Sheriff— cannot become bail ..» 54 

Marine cowrt — attfAchment -^justification * 54 

XTNTTEB STACTS TRUST^ CX>MPAKY' — To h(^d property of infant. . . 164 
UNION TRUST OOMPAN7-- To hold property of infant 164 

V. 

VBNUS — Filing* x>apers in case of a change of.. «••.. 45 

Order to stay proceedings with a view to a change of venue 15^ 

AfSdttvit on motion for a change of • 157 

{See CHAKaB of Ybnue.) 

WITNBBSS8 — Examination of and summing^ up,. • .....•• ..«4>««j 101 

'Hme allowed for summing up 101 

WRITCNG — Stipulations between x>arties or attorneys must be in writing'. . 66 
WHIT OF INQUIKT —Where to be executed. . • • , •••• 98 
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